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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[27  CFR  Parts  6, 8, 10,111 
[Notice  No.  327] 

Unlawful  Trade  Practices  Under  the 
Federal  Alcohol  Administration  Act 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF). 
action:  Notice  of  proposed  rulemaking 
and  notice  of  hearing. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
proposing  to  issue  regulations 
concerning  trade  practices  prohibited 
under  the  Federal  Alcohol 
Administration  (FAA)  Act.  The  specific 
provisions  of  the  FAA  Act  covered  by 
these  proposed  regulations  concern 
“Exclusive  outlet”,  “Tied  house”, 
“Commercial  bribery”,  and 
“Consignment  sales”.  These  proposed 
regulations  also  liberalize  current 
interpretations  of  the  FAA  act,  clarify 
existing  provisions,  and  update 
regulatory  requirements  to  conform  with 
acceptable  modern  business  practice. 
Some  trade  practice  areas  are 
deregulated  which,  hopefully,  will 
stimulate  competition.  Finally,  these 
proposed  regulations  will  replace  a  lai;ge 
number  of  rulings  and  circulars  with  a 
single  source  of  rules  which  is  readily 
available. 

ATF  announced  its  intent  to  propose 
these  regulations  with  an  advance 
notice  of  proposed  rulemaking  on 
December  30, 1977,  [Notice  No.  315,  42 
FR  37116]. 

DATES:  Written  comments  must  be 
received  by  October  30, 1979. 

Requests  to  testify  at  a  public  hearing 
must  be  received  by  August  31, 1979. 

Public  hearings;  September  6  and  7, 
1979 — Washington.  D.C.  September  10 
and  11, 1979 — Hartford,  Conn. 

September  13  and  14, 1979 — Atlanta.  Ga. 
September  17  and  18, 1979 — Chicago,  Ill. 
September  19  and  20. 1979 — San 
Francisco,  Calif. 

ADDRESSES:  Send  written  comments  and 
requests  to  testify  at  public  hearings  to: 
Director,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  P.O.  Box  385,  Washington, 
DC  20044,  Attn:  Chief.  Regulations  and 
Procedures  Divisions. 

Dates  and  addresses:  Public  hearings 
Public  Hearing,  Washington,  DC 

Dates:  From  10  a.m.  until  5  p.m.  on  September 
6  and  7, 1979. 
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Address:  C^ash  Room,  U.S.  Treasury  Building. 
15th  &  Pennsylvania  Avenue.  NW. 

Public  Hearing,  Hartford,  CT 
Dates:  From  10  a.m.  until  5  p.m.  on  September 
10  and  11. 1979. 

Address:  Plaza  Room,  Hotel  Sonesta.  5 
Constitution  Plaza. 

Public  Hearing,  Atlanta,  GA 
Dates:  From  10  a.m.  until  5  p.m.  on  September 
13  and  14, 1979. 

Address:  Holiday  Hall  I  and  11,  Holiday  Inn 
Downtown,  175  Piedmont  Avenue.  NE. 

Public  Hearing,  Chicago,  IL 
Dates:  From  10  a.m.  until  5  p.m.  on  September 
17  and  18, 1979. 

Address:  Monroe  Ballroom,  6th  Floor 
(September  17),  Crystal  Ballroom,  3rd  Floor 
(September  18),  Palmer  House  Hotel,  State 
and  Monroe  Streets. 

Public  Hearing,  San  Francisco,  CA 
Dates:  From  10  a.m.  until  5  p.m.  on  September 
19  and  20, 1979. 

Address:  Room  503,  U.S.  Custom  House.  555 
Battery  Street. 

Evening  Public  Hearings 

Public  hearings  will  be  held  in  the 
evenings  to  accommodate  persons 
unable  to  attend  daytime  hearings,  if 
demand  is  great  enough.  Evening 
hearings  will  begin  at  7  p.m  and  be  held 
in  each  city  at  a  location  to  be 
announced.  Evening  hearings  are 
scheduled  as  follows:  Washington,  DC 
on  September  6;  Hartford,  Connecticut 
on  September  10;  Atlanta,  Georgia  on 
September  13;  Chicago,  Illinois  on 
September  17;  and  San  Francisco, 
California  on  September  20. 

FOR  FURTHER  INFORMATION  CONTACr. 
Charles  N.  Bacon,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226,  telephone:  202-566-7626. 
SUPPLEMENTARY  INFORMATION: 

Requests  To  Testify;  Rules  Governing 
Public  Hearings 

Persons  requesting  to  testify  at  any  of 
these  hearings  shall  indicate  the  city  in 
their  request.  These  persons  shall  also 
indicate  a  preference  for  the  date  and 
time  of  day  in  which  they  request  to 
testify;  to  the  extent  possible,  ATF  will 
honor  these  preferences.  The  request  to 
testify  must  include  an  outline  of  the 
topic  or  topics  on  which  a  person 
desires  to  speak.  Testimony  will  be 
limited  to  10  minutes  per  speaker,  but 
additional  time  may  be  granted  for 
answering  questions.  Persons  testifying 
should  be  prepared  to  respond  to 
questions  concerning  their  testimony, 
the  outline  of  their  testimony,  or  to  any 
matters  relating  to  written  comments 
which  they  may  have  submitted.  Written 
comments  relating  to  this  notice  of 


proposed  rulemaking,  or  to  the  advance 
notice  of  proposed  rulemaking  will  be 
available  at  each  hearing  for  public 
inspection.  Persons  not  scheduled  to 
testify  may  be  allowed  to  testify  if  time 
permits  at  the  conclusion  of  each 
hearing. 

ATF  will  notify  all  persons  requesting 
to  testify  and  will  confirm  dates  and 
times.  ATF  will  prepare  an  agenda, 
listing  speakers  and  their  topics,  for 
each  hearing,  and  will  make  this  agenda 
available  at  the  hearing. 

All  public  hearings  held  pursuant  to 
this  notice  will  be  conducted  under 
ATF’s  procedural  rules  at  27  CFR 
71.41(a)(3). 

The  Federal  Alcohol  Administration  Act 

The  Federal  Alcohol  Administration 
Act  (hereinafter  referred  to  as  FAA  Act 
or  Act),  provides  for  Federal  regulation 
of  the  alcoholic  beverage  industry.  Its 
major  objectives  are  to  protect  the 
consumer  through  establishment  of 
standards  for  labeling  and  advertising  of 
alcoholic  beverages,  to  further  protect 
the  Federal  revenue  derived  from  taxes 
on  distilled  spirits,  wines,  and  malt 
beverages,  and  to  prevent  the  recurrence 
of  those  abuses  in  the  distribution  of 
liquor  which,  in  part,  led  to  National 
Prohibition.  ATF  and  its  predecessor 
agencies  have  enforced  the  FAA  Act 
since  1935. 

Sections  5(a)-5(d)  of  the  FAA  Act 
prohibit  marketing  practices  which  are 
considered  unfair  competition.  These 
sections  entitled  “Exclusive  outlet”, 
‘Tied  house”,  “Commercial  bribery", 
and  “Consignment  sales”,  delineate  and 
proscribe  unfair  trade  practices  in  the 
alcoholic  beverage  industry. 

While  other  sections  of  the  FAA  Act 
have  been  interpreted  by  regulations 
issued  since  1935,  regulations 
concerning  prohibited  trade  practices 
have  been  issued  in  only  two  areas.  As 
required  by  the  FAA  Act,  regulations 
providing  exceptions  to  the  general 
prohibitions  of  section  5(b)(3)  were 
issued  in  1935  and  are  codihed  in  27 
CFR  Part  6.  In  addition,  the  required 
credit  period  regulations  were  issued  in 
1938  and  are  codified  in  27  CFR  Part  8. 
Rather  than  issuing  regulations  to  carry 
out  the  other  provisions  of  sections  5(a)- 
(d)  of  the  FAA  Act,  ATF  and  its 
predecessor  agencies  have  utilized 
rulings  and  circulars  in  order  to  keep 
industry  members  informed  of  the 
requirements  and  application  of  the  Act. 

Need  for  New  Trade  Practice 
Regulations 

ATF  is  proposing  to  issue  regulations 
implementing  all  of  the  trade  practice 
provisions  of  the  FAA  Act.  The  reasons 
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ATF  feels  these  regulations  would  be 
beneficial  are  as  follows: 

(a)  The  provisions  of  Part  6  are  based 
on  hearings  held  in  the  mid-1930’s.  Some 
of  the  provisions  of  these  regulations 
may  be  out  of  date  due  to  technological 
advances  or  changes  in  acceptable 
business  practices.  The  regulations 
modernize  the  exceptions  granted  in 
Part  6. 

(b)  ATF  has  indentified  over  50 
published  rulings  (both  Internal  Revenue 
and  ATF)  covering  interpretations  of  the 
FAA  Act.  These  rulings  date  as  far  back 
as  1954  and  have  not  been  compiled  in 
one  volume.  Moreover,  ATF  feels  the 
subject  matter  of  these  rulings  is  more 
appropriate  for  regulations. 

(c)  ATF  has  identified  several 
circulars  issued  by  the  Federal  Alcohol 
Administration  in  the  1930’s,  and  by  the 
Internal  Revenue  Service  in  the  1950’s 
which  concern  prohibited  trade 
practices.  These  circulars  contain 
interpretations  of  the  FAA  Act  which 
both  ATF  and  industry  members  depend 
upon  for  guidance.  Most  of  these 
circulars  are,  however,  out  of  print  and 
not  readily  available. 

(d)  ATF  has  examined  its  previous 
positions  on  several  trade  practice 
questions  and  has  determined  that 
certain  positions  are  in  need  of 
clarification.  ATF  feels  that  by  issuing 
regulations  to  cover  these  areas,  ATF, 
industry  members  and  retail  liquor 
dealers  would  have  clearer  guidance  in 
these  trade  practice  areas.  Moreover, 
the  regulatory  process,  through  written 
comments  and  public  hearings,  will 
provide  public  input  into  the 
development  of  regulations 
implementing  the  FAA  Act. 

(e)  ATF  feels  that  some  previous 
applications  of  the  FAA  Act  have  been 
overly  restrictive  or  have  failed  to 
recognize  acceptable  modem  business 
practices.  In  addition,  ATF  desires  to 
deregulate  some  trade  practice  areas  in 
order  to  promote  greater  competition 
among  industry  members.  These 
proposed  regulations  are,  therefore, 
liberalizing. 

In  view  of  the  above  considerations, 
ATF  feels  that  regulations  covering  all 
aspects  of  the  trade  practice  provisons 
of  the  FAA  Act  would  be  beneficial. 

Advance  Notice  of  Proposed 
Rulemaking 

In  order  to  solicit  public  input  on  the 
advisability  of  issuing  regulations 
concerning  the  trade  practice  provisions 
of  the  FAA  Act,  ATF  issued  an  advance 
notice  of  proposed  rulemaking  [Notice 
No.  315,  42  FR  37116.  December  30, 

1977].  That  advance  notice  suggested 
specific  areas  within  27  CFR  Parts  6  and 


8  which  ATF  was  considering  changing, 
such  as  regulations  pertaining  to 
equipment  and  supplies,  inside  signs, 
retail  advertising  specialties,  and 
displays.  The  advance  notice  also 
suggested  specific  trade  practices  which 
might  be  included  in  current  Part  6. 
Finally,  the  advance  notice  suggested 
that  ATF  might  issue  new  regulations 
concerning  all  trade  practices  not 
currently  covered  by  regulations. 

ATF  received  about  90  written 
comments  in  response  to  the  advance 
notice.  Comments  were  submitted  by  all 
alcoholic  beverage  industry  segments 
incuding  major  trade  associations,  State 
retail  liquor  dealer  associations,  * 
associations  of  tavern  owners,  alcoholic 
beverage  wholesalers,  several  distillers, 
brewers  and  vintners,  and  three 
“control”  State  governments.  ‘ 

In  general,  respondents  favored 
modernizing  the  FAA  regulations 
concerning  prohibited  trade  practices. 
The  majority  of  individual  comments 
favored  clarification  of  trade  practice 
areas  not  now  covered  by  regulation:  for 
example,  stocking  and  rotation  of 
alcoholic  beverages. 

The  written  comments  addressed 
nearly  all  trade  practice  areas  included 
in  sections  5(a)-(d)  of  the  FAA  Act. 
Based  on  these  comments,  ATF  has 
drafted  these  regulations  covering 
sections  5(a)-(d)  of  the  FAA  Act.  We 
further  solicit  public  comments  on  any 
areas  or  activities  of  these  proposed 
regulations  which  appear  overly 
restrictive,  and  solicit  suggestions  for 
possible  section  5(b](3]  exemptions 
which  are  not  contained  in  these 
proposed  regulations. 

The  Proposed  Regulations 

ATF  is  proposing  to  issue  4  new  or 
revised  parts  in  the  Code  of  Federal 
Regulations,  Title  27:  Alcohol,  Tobacco 
Products  and  Firearms,  Each  part  will 
correspond  to  a  subsection  of  section  5 
of  the  FAA  Act.  The  proposed  parts  are 
as  follows: 

27  CFR  Part  6:  “Tied  House”  (includes 

regulations  presently  found  in  27  CFR  Parts 

6,  8); 

27  CFR  Part  8:  Exclusive  Outlet: 

27  CFR  Part  10:  Commercial  Bribery:  and 
27  CFR  Part  11:  Consignment  Sales. 

The  proposed  regulations  are 
discussed  in  detail  below. 

DeRnition  of  Retail  Liquor  Dealer 

The  Federal  Alcohol  Administration 
Act  does  not  define  “retail  liquor 
dealer”  or  “retailer”.  Currently,  27  CFR 
Part  6,  defines  a  “retailer”  as  “any 
person  engaged  in  the  sale  of  distilled 
spirits,  wine  or  malt  beverages  to 
consumers”.  Although  this  regulatory 


definition  generally  has  been  adequate, 
it  presents  special  problems  when 
applying  sections  5(a).  Exclusive  outlet, 
and  5(b),  Tied  house,  of  the  FAA  Act  to 
certain  classes  of  liquor  dealers. 
Unfortunately,  not  all  liquor  dealers  may 
be  easily  classified  as  a  “wholesaler”  or 
a  “retailer”.  Many  liquor  dealers, 
especially  State  liquor  control 
authorities,  conduct  both  wholesale  and 
retail  sales  of  alcoholic  beverages. 
Moreover,  some  of  these  dealers  are 
predominantly  wholesalers  but  conduct 
minimal  retail  sales  to  consumers. 
Therefore,  it  is  proposed  to  expand  upon' 
the  definition  of  “retailer”  by  adding  the 
sentence  “This  does  not  include  a 
wholesaler  who  makes  incidental  retail 
sales  representing  less  than  10  percent 
of  the  wholesaler’s  total  sales  volume 
for  the  preceding  2  month  period.”. 

Application  of  Section  5  of  the  Federal 
Alcohol  Administration  Act  to  State 
Liquor  Control  Authorities 

Past  rulings  and  circulars  hold  that  the 
trade  practice  provisions  of  section  5  of 
the  Act  apply  to  States  when  acting  as 
retail  liquor  dealers.  Accordingly, 
industry  members  are  prohibited  by  law 
from  engaging  in  the  trade  practices 
outlined  in  sections  5(a)-(d)  with  States 
which  fall  into  the  category  of  a 
“retailer”. 

Three  State  liquor  control  authorities 
responded  to  the  advance  notice  of 
proposed  rulemaking.  Their  comments 
plus  that  of  the  National  Alcoholic 
Beverage  Control  Association  request 
that  ATF  either  exempt  control  States 
from  the  provisions  of  the  FAA  Act  or 
treat  these  control  States  as  wholesalers 
rather  than  retailers.  ATF  finds  no 
statutory  authority  for  exempting  control 
States  in  their  retail  activities  from  the 
coverage  of  the  Act.  However,  State 
liquor  control  authorities  are,  when 
operating  as  wholesalers,  by  statute, 
exempt  in  their  dealings  with  retail 
liquor  dealers  for  purposes  of  sections 
5(a),  (b)  and  (c)  of  the  Act.  This 
exemption  i^  incorporated  into  the 
definition  of  industry  member. 

Exclusive  Outlet  Regulations 

Requirements  of  law.  Proposed  Part  8. 
Exclusive  outlet,  provides  that  it  is 
unlawful  for  an  industry  member, 
directly  or  indirectly  or  through  an 
affiliate  to  require,  by  agreement  or 
otherwise,  that  any  retailer  engaged  in 
the  sale  of  alcoholic  beverages, 
purchase  any  such  products  from  such 
person  to  the  exclusion  in  whole  or  in 
part  of  alcoholic  beverages  sold  or 
offered  for  sale  by  other  persons  in 
interstate  or  foreign  commerce,  if  such 
requirement  is  made  in  the  course  of 
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interstate  or  foreign  commerce,  or  if 
such  fierson  engages  in  such  practice  to 
such  an  extent  as  substantially  to 
restrain  or  prevent  transactions  in 
interstate  or  foreign  commerce  in  any 
such  products,  or  if  the  direct  effect  of 
such  requirement  is  to  prevent,  deter, 
hinder,  or  restrict  other  persons  from 
selling  or  offering  for  sale  any  such 
products  to  such  retailer  in  interstate  or 
foreign  commerce. 

Section  5(a)  of  the  Act  applies  to 
transactions  between  industry  members 
and  retailers.  State  agencies  when 
operating  as  retailers  are  included 
within  the  coverage  of  this  part  under 
§  8.3.  However,  State  agencies’ 
wholesale  transactions  with  retailers 
are  exempt. 

Definitions.  Terms  used  throughout 
the  part  are  defined  in  §  8.11.  All 
definitions  are  identical  to  those 
appearing  presently  in  27  CFR  Part  6 
with  the  exception  of  the  term  “retailer" 
which  is  modified  as  discussed  above. 

Prohibited  trade  practices.  Subpart  C 
outlines  trade  practices  prohibited  by 
section  5(a)  of  the  FAA  Act.  Section  8.21 
paraphrases  the  Act  by  describing  those 
transactions  that  are  prohibited.  This 
section  further  states  that  purchases 
coerced  by  industry  members,  through 
threats  or  acts  of  physical  or  economic 
harm,  are  prohibited,  as  are  voluntary 
industry  member  retail  purchase 
agreements.  Sections  8.22-8.24  give 
specific  examples  and  clarification  of 
prohibited  practices. 

Tied  House  Regulations 

Requirements  of  law.  Proposed  Part  6, 
“Tied  house",  provides  that  it  is 
unlawful  for  an  industry  member  to 
induce  through  any  of  the  following 
means,  any  retailer  engaged  in  the  sale 
of  alcoholic  beverages  to  purchase  any 
such  product  from  such  person  to  the 
exclusion  in  whole  or  in  part  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce,  if  such  inducement  is 
made  in  the  course  of  interstate  or 
foreign  commerce,  or  if  such  person 
engages  in  the  practice  of  using  such 
means  to  such  an  extent  as  substantially 
to  restrain  or  prevent  transactions  in 
interstate  or  foreign  commerce  in  any 
such  products,  or  if  the  direct  effect  of 
such  inducement  is  to  prevent,  deter, 
hinder,  or  restrict  other  persons  from 
selling  or  offering  for  sale  any  such 
products  to  such  retailer  in  interstate  or 
foreign  commerce. 

(1)  By  acquiring  or  holding  any 
interest  in  any  license  with  respect  to 
the  premises  of  the  retailer;  or 

(2)  By  acquiring  any  interest  in  real  or 
personal  property  owned,  occupied,  or 


used  by  the  retailer  in  the  conduct  of  his 
business;  or 

(3)  By  furnishing,  giving,  renting, 
lending,  or  selling  to  the  retailer,  any 
equipment,  fixtures,  signs,  supplies, 
money,  services  or  other  thing  of  value, 
subject  to  the  exceptions  prescribed  by 
regulation,  having  due  regard  for  public 
health,  the  quantity  and  value  of  articles 
involved,  established  trade  customs  not 
contrary  to  the  public  interest  and  the 
purposes  of  the  subsection;  or 

(4)  By  paying  or  crediting  the  retailer 
■for  any  advertising  display,  or 
distribution  service;  or 

(5)  By  guaranteeing  any  loan  or 
repayment  of  any  financial  obligation  of 
the  retailer;  or 

(6)  By  extending  to  the  retailer  credit 
for  a  period  in  excess  of  the  credit 
period  usual  and  customary  to  the 
industry  for  the  particular  class  of 
transactions,  as  ascertained  by  the 
Secretary  and  prescribed  by  regulation; 
or 

(7)  By  requiring  the  retailer  to  take 
and  dispose  of  a  certain  quota  of  any  of 
such  products. 

Proposed  Part  6.  The  proposed  Part  6 
replaces  27  CFR  Part  6,  Inducements 
Furnished  to  Retailers,  and  27  CFR  Part 
8,  Credit  Period  to  be  Extended  to 
Retailers  of  Alcoholic  Beverages.  This 
proposed  part  also  incorporates  many 
revenue  rulings  and  industry  circulars 
which  were  issued  to  clarify  section  5(b) 
of  the  Act.  This  part  not  only  outlines 
the  unlawful  inducements  proscribed  by 
the  Act,  but  lists  the  inducements  which 
may  lawfully  be  given  or  furnished  to 
retailers  under  the  exemption  found  in 
section  5(b)(3). 

Definitions.  Most  definitions  in 
Subpart  B  currently  appear  in  Part  6  but 
several  are  new.  The  definition  of  “laid- 
in  cost”  adopts  the  terminology  of  ATF 
Ruling  76-16, 1976  ATF  C.B.  78:  "Laid-in 
cost”  means  the  cost  incurred  by  an 
industry  member  to  place  alcoholic 
beverages  in  inventory  which  includes 
the  manufacturer’s  invoice  price,  freight 
charges  and  taxes.  "Equipment"  is 
defined  as  including  all  funtional  items 
used  in  the  conduct  of  a  retailer’s 
business.  The  definition  of  “retailer”  is 
amended  by  excluding  those 
combination  wholesale  and  retail 
operations  in  which  retail  sales  to 
consumers  constitute  less  than  10 
percent  of  the  total  sales  volume  for  the 
preceding  2  month  period. 

The  Distilled  Spirits  Council  of  the 
United  States  (DISCUS)  and  the  Wine 
and  Spirits  Wholesalers  of  America 
(WSWA)  submitted  comments 
concerning  the  revision  of  former  Part  6. 
Their  comments  suggested  several 
additional  terms  be  deHned.  Two  of 


their  suggested  definitions,  “cost 
adjustment  factor”  and  “value”  are 
incorporated  elsewhere  in  this  part. 

While  DISCUS  and  WSWA  also 
suggested  definitions  for  other  terms 
including  “exclusion  in  whole  or  in 
part”,  “offense  or  violation”,  and 
“willful”,  definitions  of  these  terms  do 
not  now  appear  in  Part  6.  ATF  believes 
these  terms  are  not  susceptible  to 
precise  definition  except  in  the  context 
of  a  particular  enforcement  proceeding. 

Interest  in  retail  license.  Sections 
6.25-6.27  implement  section  5(b)(1). 
Section  6.25  paraphrases  the  Act  and 
prohibits  industry  members  from 
influencing  purchases  of  a  retailer  by 
acquiring  an  interest  in  any  license 
(State,  county,  or  municipal)  with 
respect  to  the  premises  of  the  retailer. 

Interest  in  retail  property.  Section  6.31 
paraphrases  section  5(b)(2)  which 
prohibits  industry  members  from 
influencing  the  purchases  of  retailers  by 
acquiring  an  interest  in  property  owned, 
occupied,  used  or  leased  by  the  retailer 
in  the  retail  business.  Sections  6.32-6.35 
provide  examples  of  prohibited  interests 
in  a  retailer’s  property. 

Furnishing  things  of  value.  Sections 
6.41-6.49  implement  the  provisions  of 
section  5(b)(3)  prohibiting  an  industry 
member  from  furnishing  a  thing  of  value 
to  a  retailer.  These  regulations  replace 
former  27  CFR  6.20.  Subpart  D  states 
exceptions  to  these  regulations  by 
allowing  industry  members  to  furnish 
certain  specified  items  to  retailers. 

Section  6.42  prohibits  an  industry 
member  from  furnishing  a  thing  of  value 
to  a  third  party  (such  as  a  retail 
association)  and  the  thing  of  value 
passing  through  to  a  retailer.  Section 
6.43  prohibits  an  industry  member  from 
selling  equipment  to  a  retailer.  Section 
6.44,  entitled  “Free  warehousing”, 
prohibits  an  industry  member  from 
delaying  delivery  of  alcoholic  beverages 
to  a  retailer  beyond  the  lawful  credit 
period  set  forth  in  |  6.66,  Under  §  6.45. 
any  assistance  (financial,  legal, 
adminsitrative,  or  influential)  by  an 
industry  member  in  the  acquisition  by  a 
retailer  of  a  license  constitutes  the 
furnishing  of  a  service  or  thing  of  value 
within  the  meaning  of  the  Act. 

Free  goods,  discounts,  rebates,  and 
price  reductions.  Section  6.46  clarifies 
ATF’s  position  regarding  free  goods, 
rebates,  discounts,  and  price  reductions, 
and  incorporates  the  positions  taken  in 
Revenue  Ruling  54-161, 1954-1  C.B.  338 
and  ATF  Rulings  74-6, 1974  ATF  C.B.  50, 
75-12, 1975  ATF  C.B.  33;  75-33, 1975  ATF 
C.B.  34;  and  76-16, 1976  ATF  C.B.  78,  by 
stating  in  one  place,  ATF’s  current 
interpretation  of  section  5(b)(3) 
regarding  these  practices. 
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Approximately  16  industry  comments 
concerning  free  goods,  discounts  and 
rebates  were  received  in  response  to  the 
advance  notice  of  proposed  rule  making. 
Generally,  the  respondents  favored 
treating  discounts,  rebates,  free  goods, 
and  the  like  as  pricing  arrangements 
rather  than  prohibited  inducements. 
Several  respondents  recommended  that 
ATF  issue  a  definitive  position  on  the 
matter  of  free  goods,  discounts,  rebates 
and  price  reductions,  as  well  as  requires 
that  all  discounts  be  reflected  on  the 
related  sales  invoice.  Two  respondents 
recommended  that  ATF  modify  its 
position  on  “free  goods”  by  allowing  the 
giving  of  a  discount  in  the  form  of  liquor 
dissimilar  to  the  products  purchased. 
Most  of  these  comments  are 
incorporated  into  this  proposed  section. 
Section  6.46  permits  industry  members 
to  give  free  goods,  discounts,  rebates, 
and  price  reductions  to  retailers  under 
certain  circumstances. 

Present  ATF  policy  permits  the  giving 
of  free  goods,  discounts,  price 
reductions  or  rebates  if  they  are  given 
pursuant  to  an  agreement  made  at  the 
time  of  sale,  if  the  quantities  given  are 
not  so  excessive  as  to  constitute  a  gift 
{are  not  less  than  the  supplier's  “laid-in 
cost”),  and  if  free  goods  given  are 
identical  to  the  products  purchased. 

Proposed  §  6.46  represents  several 
changes  to  this  policy.  First,  this  section 
requires  that  the  “laid-in  cost”  be 
calculated  over  the  12  month  period 
previous  to  the  transaction.  This 
requirement  precludes  a  primary 
supplier  (producer,  rectifier,  bottler, 
brewer)  from  creating  a  tied-house 
relationship  with  retailers  by  greatly 
discounting  their  products  to  their 
wholesalers  who  in  turn  discount  them 
to  retailers  below  the  wholesaler’s 
customary  “laid-in  cost”. 

A  second  proposed  change  concerning 
■free  goods”  is  elimination  of  the 
requirement  that  free  goods  given  in  the 
course  of  a  transaction  be  the  same  as 
the  goods  purchased.  ATF  feels  these 
“free  goods”  represent  a  discount  made 
by  the  industry  member  to  a  retailer, 
and  that  the  type  of  product  given 
should  not  be  a  factor. 

A  third  proposed  change  is  that 
transactions  involving  free  goods, 
discounts  or  price  reductions  be 
documented.  Section  6.46(b)  requires  all 
such  sales  arrangements  to  be  shown  on 
sales  invoices  available  for  inspection 
for  a  period  of  five  years.  The  DISCUS 
and  WSWA  comments  suggested  that 
existing  recordkeeping  requirements  in 
27  CFR  Part  194.  Liquor  Dealers,  would 
be  sufficient  to  document  these 
transactions.  ATF  notes,  however,  that 
Part  194  only  requires  records  of  receipt 


and  disposition  of  wines,  distilled 
spirits,  and  malt  beverages;  it  does  not 
require  showing  pricing  arrangements 
between  retailers  and  their  suppliers. 
Additionally,  Part  194  does  not  apply  to 
liquor  dealers  in  Puerto  Rico.  Therefore, 
we  propose  to  include  recordkeeping 
requirements  for  free  goods  and  the  like 
in  §  6.46.  ATF  also  notes  that  this 
recordkeeping  requirement  may  be 
satisfied  by  maintaining  copies  of 
invoices  or  commercial  papers  rather 
than  keeping  a  separate  government 
record. 

Other  things  of  value.  Section  6.47 
prohibits  the  furnishing  of  certain 
activities  such  as  entertainment  for 
patrons  at  a  retail  establishment  by  an 
industry  member.  Under  §  6.48(a],  an 
industry  member  is  prohibited  from 
furnishing  outside  signs  to  retailers. 
Paragraph  (b)  further  prohibits  an 
industry  member  from  placing  a 
“billboard”  or  “spectacular”  sign  on  the 
wall  or  roof  of  a  retml  establishment  or 
adjacent  building  under  certain 
circumstances.  Section  6.49  provides 
that  things  of  value  given  to  retailers, 
such  as  trading  stamps,  coupons,  non¬ 
alcoholic  mixers,  and  pouring  racks,  are 
inducements  under  the  FAA  Act,  even  if 
the  industry  member  intends  them  for 
free  distribution  to  consumers. 

Paying  for  advertising,  display  or 
distribution  service.  Proposed  §  6.51 
paraphrases  section  5(b)(4)  which 
prohibits  industry  members  from 
influencing  a  retailer  by  paying  or 
crediting  the  retailer  for  an  advertising, 
display  or  distribution  service. 

Cooperative  advertising  in  which  an 
industry  member  participates  with  a 
retailer  in  paying  for  an  advertisement 
placed  by  the  retailer  is  prohibited 
under  proposed  §  6.52.  Section  6.53 
prohibits  an  industry  member  from 
purchasing  advertising  signs, 
scoreboards,  programs,  and  the  like  at 
ball  parks,  race  tracks,  or  stadiums  from 
a  retail  concessionaire.  Advertising  by 
an  industry  member  in  a  retailer 
publication  intended  for  distribution  to 
consumers  or  the  general  public  is 
prohibited  under  §  6.54.  Section  6.55 
prohibits  payments  by  industry 
members  to  retailers  or  setting  up 
product  displays  since  this  is  rendering 
a  display  service  under  section  5(b)(4). 
Similarly,  under  §  6.56.  a  wholesaler 
may  not  rent  display  space  on  the 
retailer’s  premises. 

Guaranteeing  loans.  Section  6.61 
paraphrases  section  5(b)(5)  which 
prohibits  an  industry  member  from 
influencing  a  retailer  by  guaranteeing 
any  loan  or  the  repayment  of  a  financial 
obligation  by  the  retailer. 


Extension  of  credit.  Section  5(b)(6)  of 
the  Act  prohibits  industry  members  from 
influencing  a  retailer  by  extending  credit 
in  excess  of  the  customary  credit  period. 
Section  6.65  paraphrases  section  5(b)(6) 
and  gives  the  usual  and  customary 
credit  period  as  30  days,  as  presently  set 
forth  in  27  CFR  8.20  and  8.21.  The  credit 
period  is  calculated  as  the  time  between 
delivery  of  the  alcoholic  beverage  and 
the  date  of  the  full  legal  discharge  by  the 
retailer  of  indebtedness  arising  from  the 
sale.  Section  6.66  continues  the 
provisions  of  former  §  822. 

Sales  to  retailer  whose  account  is  in 
arrears.  Under  §  6.87.  a  retailer  whose 
account  is  in  arrears  would  be  required 
to  reduce  existing  indebtedness  to  a 
supplier  to  that  of  the  average  purchase 
by  the  retailer  from  that  supplier  over 
the  preceding  four  month  period.  The 
retailer  is  required  to  make  payment 
equal  to  or  greater  than  the  value  of  the 
current  order  in  order  for  the  supplier 
not  to  be  violation  of  the  Act. 

Quota  sales.  Section  6.71  which 
paraphrases  section  5(b)(7)  prohibits  an 
industry  member  from  influencing  a 
retailer  by  requiring  that  the  retailer 
take  a  specified  quota  of  any  alcoholic 
beverage. 

Exceptions  to  “Tied  House”  Regulations 

Exceptions  or  “legal  inducements” 
have  been  provided  by  regulations  in  27 
CFR  Part  6.  Inducements  Furnished  to 
Retailers,  since  1936:  these  exceptions 
are  being  incorporated  in  to  this  part.  In 
addition,  this  part  lists  exceptions  which 
were  not  formerly  listed  in  Part  8  and 
incorporates  many  revenue  rulings. 

Section  6.81  (a)  is  a  general  statement 
allowing  industry  members  to  make 
certain  inducements  to  retailers  within 
the  restrictions  listed  in  §§  6.83-6.100.  as 
long  as  the  inducements  are  not 
conditioned  on  purchases  of  alcoholic 
beverages. 

Recordkeeping  requirements. 

Proposed  §  6.81(b)  requires  industry 
members  to  keep  records  of  all  items 
and  services  furnished  to  retailers  under 
the  provisions  of  this  subpart. 

Cost  adjustment  factor.  Several  of  the 
legal  inducements  listed  (inside  signs, 
product  displays,  retail  advertising 
specialties,  advertising  in  retailer 
association  publications)  contain  fixed 
dollar  limitations.  In  their  comments  to 
the  advance  notice  of  proposed 
rulemaking  DISCUS  noted  that  inflation 
has  necessitated  increasing  dollar 
limitations  through  administrative 
action.  To  streamline  this  process,  §  6.82 
provides  for  adjustment  of  these  dollar 
limitations.  Increases  (or  decreases) 
would  be  determined  by  a  “cost 
adjustment  factor”  equal  to  the  change 


45302 


Federal  Register  /  Vol.  44.  No.  149  /  Wednesday.  August  1.  1979  /  Proposed  Rules 


in  the  Consumer  Price  Index  published 
monthly  by  the  Bureau  of  Labor 
Statistics.  Dollar  limitation  adjustments 
would  occur  when  the  “cost  adjustment 
factor"  would  require  an  adjustment  of 
at  least  $10. 

Product  displays.  New  §  6.83  deHnes  a 
products  display  as  any  “wine  racks, 
bins,  barrels,  casks,  shelving,  and  the 
like  from  which  alcoholic  beverages  are 
displayed  and  sold.” 

Section  6.83  permits  an  industry 
member  to  furnish,  give,  rent,  loan,  or 
sell  product  displays  to  a  retailer.  The 
total  value  of  the  product  displays 
furnished  to  a  retailer  by  an  industry 
member  is  limited  to  not  more  than  $25 
at  one  time:  further,  “pooling”  of  dollar 
limitations  by  industry  members  in 
order  to  exceed  the  dollar  limitation 
would  be  prohibited.  The  dollar  value  is 
fixed  as  the  actual  cost  to  the  industry 
member  excluding  transportation  and 
installation  charges.  Product  displays 
are  required  to  bear  conspicuous 
advertising  matter.  As  discussed  above, 
an  industry  member  cannot  condition 
the  furnishing  of  a  product  display  on 
the  sale  of  sufficient  product  to  stock  the 
display.  Although  the  product  display  is 
limited  to  $25  under  §  6.83,  there  is  no 
limit  to  the  amount  of  product  which 
may  be  used  in  the  product  display. 

This  section  incorporates  many 
comments  received  in  response  to  the 
advance  notice  of  proposed  rulemaking. 
In  general,  respondents  suggested  that  a 
product  display  should  attract  the 
customer  and  make  the  product  more 
available.  Nearly  all  respondents 
opposed  any  quantity  limitation  on  the 
amount  of  product  used  in  displays. 

As  proposed,  product  displays  would 
include  wine  casks  if  they  bear 
conspicuous  advertising  matter  in  order 
to  differentiate  them  from  “equipment” 
as  defined  in  §  6.11.  Product  displays 
would  also  include  wine  racks.  In  the 
past,  industry  members  have  furnished 
wine  racks  to  retailers:  however,  they 
cannot  be  considered  “inside  sign.”  In 
order  to  clarify  the  status  of  these  items, 
they  have  been  specifically  included  as 
product  displays,  subject  to  the  $25 
limitation. 

Inside  signs.  The  provisions 
permitting  the  furnishings  of  inside  signs 
to  retailers  have  been  combined  into 
one  section,  and  made  uniform  for  signs 
relating  to  malt  beverages,  wine  and 
distilled  spirits. 

Section  6.84  sets  a  maximum  value  of 
$75  on  all  signs  furnished  by  an  industry 
member  to  a  retailer,  but  no  limits  are 
set  on  the  number  of  signs  for  individual 
products.  This  proposed  section  does 
not  allow  industry  members  to  “pool” 
their  dollar  limitations  in  order  to 


furnish  a  retailer  signs  in  excess  of  $75. 
The  dollar  value  of  inside  signs  would 
be  the  actual  cost  to  the  industry 
member,  excluding  transportation  and 
installation.  This  concept  is  simple  to 
enforce  and  places  signs  of  all 
products — malt  beverages,  wine  and 
distilled  spirits— on  an  equal  footing 
when  determining  their  value.  Several 
respondents  to  the  advance  notice  of 
proposed  rulemaking  pointed  out  that 
the  suggested  “fair  market  value”  would 
be  extremely  difBcult  to'  determine  and 
might  be  unenforceable. 

In  the  advance  notice  of  proposed 
rulemaking,  it  was  proposed  to  combine 
the  sections  relating  to  inside  signs  and 
to  retailer  advertising  specialties.  All 
national  supplier  and  wholesaler 
associations  commented  imfavorably  on 
this  idea,  and  these  items  continue  to  be 
treated  in  separate  sections.  Most 
respondents  did,  however,  favor 
establishing  a  uniform  dollar  limitation 
for  all  inside  signs  and  this  is  reflected 
in  the  proposed  section. 

Retailer  advertising  specialties. 
Section  6.85  lists  certain  advertising 
specialties  which  an  industry  member 
may  furnish  to  a  retailer.  This  section 
replaces  former  §  6.28.  The  section  sets 
a  uniform  value  of  $50  for  those 
specialties  which  an  industry  member 
may  furnish  a  retailer:  moreover,  a  $20 
limit  for  any  one  item  is  set.  This 
represents  an  increase  from  the  $20 
maximum  per  industry  member 
currently  in  §  6.28.  “Pooling”  of  funds  by 
industry  members  to  increase  dollar 
limits  is  prohibited. 

Many  respondents  to  the  advance 
notice  of  proposed  rulemaking  suggested 
a  separate  category  for  "wine  menus”  or 
a  separate  dollar  limitation  for  them.  A 
“wine  menu”  is  a  listing  of  wines,  often 
including  prices,  offered  for  sale  by  a 
retailer.  ATF  feels  that  most  “wine 
menus”  are  neither  retailer  advertising 
specialties  nor  consumer  advertising 
specialties  since  their  primary  value  to 
the  retailer  is  functional,  not  point  of 
sale  advertising,  and  because  they  are 
not  for  unconditional  distribution  to  the 
public.  ATF  feels  and  exception  for  wine 
menus  is  not  justified  since  they  tend  to 
be  exclusionary — competitors'  products 
are  almost  automatically  excluded. 
Therefore,  ATF  is  proposing  to  delete 
“menu  cards”  from  retailer  advertising 
specialties,  and  “wine  lists”  from 
consumer  advertising  specialties. 

Consumer  advertising  specialties. 
Section  6.86  permits  an  industry  member 
to  furnish  certain  stated  consumer 
advertising  specialties  to  retailors  for 
unconditional  distribution  to  fhe  public. 
This  section  replaces  former  §  6.27  and 


is  unchanged  except  for  the  deletion  of 
“wine  lists”  as  discussed  above. 

Tapping  accessories  and  supplies. 
Sections  6.87  and  6.88  permit  industry 
members  to  sell  tapping  equipment  and 
carbon  dioxide  or  ice  to  retailers  in 
accordance  with  certain  limitations. 
These  sections  replace  former  §  §  6.22 
and  6.24.  Standards  and  faucets  have 
been  added  to  the  list  of  tapping 
accessories.  The  older  term  “carbonic 
acid  gas”  has  been  changed  to  read 
“carbon  dioxide”. 

Samples.  Provisions  relating  to 
samples  of  alcoholic  beverages 
furnished  to  retailers  appear  at  §  6.89 
which  incorporates  former  §  6.29. 

Sample  sizes  for  wine  and  distilled 
spirits  are  converted  to  their  metric 
equivalents.  Sample  sizes  for  malt 
beverages  have  been  increased  from 
two  to  three  gallons  to  permit  furnishing 
a  case  of  12  or  16  ounce  bottles  or  cans 
since  a  case  is  the  customary  marketing 
unit.  A  third  change  permits  an  industry 
member  to  furnish  the  next  larger  size  of 
a  sample  product  if  a  size  within  the 
quantity  limitations  is  unavailable. 

Cumulative  discounts.  Section  6.90 
deals  with  cumulative  discounts  given 
for  quantity  purchases  of  alcoholic 
beverages.  In  response  to  the  advance 
notice  of  proposed  rulemaking,  several 
comments,  both  for  and  against 
cumulative  discounts,  were  received. 

In  view  of  the  fact  that  cumulative 
discounts  have  become  commonplace  in 
some  parts  of  the  nation,  ATF  is 
proposing  this  new  exception.  Under 
proposed  §  6.90,  discounts  given  for 
cumulative  purchases  of  alcoholic 
beverages  over  a  period  of  time  may  be 
considered  excepted  inducements  and 
thus  not  subject  to  the  section  5(b)[3) 
prohibitions  if  certain  criteria  are  met. 

Newspaper  cuts.  Under  §  6.91,  an 
industry  member  may  furnish 
newspaper  cuts  to  a  retailer  selling  the 
industry  member’s  products.  The 
provisions  of  former  §  6.30  are 
unchanged. 

Combination  packaging.  ATF  believes 
that  combination  packaging  of  alcoholic 
beverages  in  conjunction  with  items  of 
negligible  value  such  as  salt,  cocktail 
mixes,  plastic  charms,  glassware,  and 
the  like,  should  no  longer  be  considered 
proscribed  inducements.  At  the  same 
time,  ATF  wishes  to  retain  adequate 
controls  to  prevent  the  inducement  of 
retailers.  Therefore,  ATF  is  proposing 
§  6.92,  Combination  packaging,  which 
allows  distribution  of  these  items  in 
combination  with  alcoholic  beverages  if 
the  items  have  no  value  or  benefit  to  the 
retailer  and  if  the  items  are  attached  to 
the  bottle  in  such  a  manner  so  that  their 
removal  prior  to  their  distribution  to  the 
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ultimate  consumer  would  render  the 
package  unsaleable. 

Educational  seminars.  Proposed  §  6.93 
would  allow  industry  members  to  give 
or  sponsor  educational  seminars  for 
employees  of  retailers.  Industry 
members  are,  however,  prohibited  from 
paying  retailers’  expenses,  for  example, 
transportation,  meals,  or  lodging  in 
connection  with  any  educational 
seminars. 

Consumer  tasting  on  retailers 
premises.  Proposed  §  6.94  would  allow 
an  industry  member  to  conduct 
consumer  tasting  at  a  retail 
establishment.  The  industry  member 
may  purchase  the  alcoholic  beverages  to 
be  used  from  the  retailer,  but  is 
prohibited  from  paying  more  than  the 
ordinary  retail  price  for  them. 

Consumer  promotions.  Under 
proposed  §  6.95,  an  industry  member 
may  furnish  consumers  with  coupons 
which  may  be  redeemed  by  retailers. 

The  coupons  may  not  specify  retailers 
where  the  coupons  may  be  redeemed. 
Moreover,  the  industry  member  may  not 
reimburse  the  retailer  for  more  than  the 
face  value  of  all  coupons  redeemed. 

llie  proposed  section  also  allows 
industry  members  to  offer  contest 
prizes,  premiums,  refunds,  and  the  like, 
directly  to  consumers  as  long  as 
retailers  and  officers  and  employees  of 
wholesalers  and  retailers  are  excluded 
from  participation. 

Coil  cleaning  service.  Former  §  6.25 
has  been  incorporated  into  §  6.96,  Coil 
cleaning  service,  with  one  minor  change. 
The  phrase  “retailer  of  malt  beverages” 
has  been  changed  to  “retailer  of 
alcoholic  beverages"  to  permit  the 
servicing  of  wine  lines  in  bulk  wine 
dispensers  by  a  wine  supplier. 

Advertising  service.  Proposed  §  6.97 
allows  industry  members  to  include  the 
names  and  addresses  of  retailers  selling 
the  industry  member’s  product  in  their 
advertisements  if  the  retail  price  of  the 
product  is  not  also  included.  The 
advertisement  may  not  contain  pictures 
or  illustrations  of  retail  establishments 
or  laudatory  references  to  retailers. 

Stocking,  rotation  and  pricing  of 
alcoholic  beverages.  A  large  number  of 
the  respondents  to  the  advance  notice  of 
proposed  rulemaking  commented 
specifically  on  the  question  concerning 
stocking  and  rotation  of  alcoholic 
beverages.  The  respondents  strongly 
recommended  relaxing  current 
restrictions  on  rotating  and  pricing  of 
alcoholic  beverages.  Both  suppliers  and 
retailers  alike  favored  allowing  stocking 
and  rotation  services. 

In  view  of  the  evidence  presented  that 
stocking,  rotation  and  pricing  is  a 
reasonable  service  considering  the 


benefit  to  the  consumer,  the  value  of  the 
service,  and  established  trade  custom. 
ATF  is  proposing  this  exception. 

Proposed  §  6.98  permits  industry 
members  to  stock,  rotate  and  price 
products  which  they  sell  {malt 
beverages,  wine,  or  distilled  spirits). 
However,  an  industry  member  may  not 
disturb  or  alter  products  of  another 
industry  member,  and  may  not 
rearrange  or  reset  all  or  part  of  a  store 
or  liquor  department. 

Participation  in  retailer  association 
activities.  Section  6.99  describes  the 
extent  to  which  industry  members  may 
lawfully  participate  in  retailer 
association  activities.  More  than  half  of 
the  respondents  to  the  advance  notice  of 
proposed  rulemaking  commented  upon 
participation  in  retailer  associations,  ail 
the  State  or  national  retail  associations 
favored  increased  participation  in 
retailer  association  activities.  Industry 
member  groups  or  individual  industry 
members,  in  general,  favored  some 
participation  but  with  guidelines. 

Retailer  associations  also  sought 
guidelines  on  permitted  industry 
member  participation  in  retailer 
associations. 

Section  6.99  describes  the  extent  to 
which  industry  members  may  lawfully 
participate  in  retailer  association 
activities.  Under  §  6.99,  an  industry 
member  (1)  may  display  its  products  at  a 
convention  or  trade  show;  (2)  may  rent 
display  booth  space  directly  from  the 
hotel  or  convention  center  and  pay  a  fee 
which  is  not  exorbitant;  (3)  may  set-up  a 
hospitality  suite  that  is  independent 
from  association  sponsored  activities; 

(4)  may  purchase  tickets  and  pay 
registration  fees  if  payments  are 
consistent  with  prices  paid  by  all 
attendee?,  retailers  and  suppliers;  and 

(5)  may  purchase  advertising  in 
programs  or  brochures  issued  by  retailer 
associations  if  the  cost  does  not  exceed 
$75  per  year;  industry  members  would 
also  be  prohibited  from  “pooling"  their 
dollar  limitations. 

The  proposed  section  incorporates  the 
provisions  of  ATF  Ruling  76-23, 1976 
ATF  C.B.  79,  bat  states  the  activities  in 
which  an  industry  member  may  lawfully 
engage,  rather  than  stating  prohibited 
practices.  The  regulation,  however, 
continues  ATF's  position  that  certain 
activities  would  result  in  violations  of 
section  5(b)(3)  of  the  Act.  These 
prohibited  activities  include:  (1) 
payments  made  to  trade  buyer  employee 
associations,  as  prohibited  by  Revenue 
Ruling  54-391, 1954-2  C.B.  579;  (2) 
collection  of  dues  on  behalf  of  retail 
liquor  dealer  associations  as  prohibited 
by  Revenue  Ruling  54-130, 1954-1  C.B. 


338;  and  (3)  payments  to  retailer 
associations  to  underwrite  conventions. 

ATF  is  proposing  one  minor  change  in 
its  past  position  relating  to  purchasing  of 
advertising  by  industry  members.  In 
response  to  some  public  comments, 
proposed  §  6.99(e)  would  permit  the 
purchase  of  a  small  quantity  of 
advertising  by  industry  members.  ATF 
feels  that  because  of  the  relatively  small 
dollar  limitation,  exclusion  would  not 
occur  by  the  purchase  of  these 
advertisements. 

Because  of  the  many  respondents 
seeking  clarification  on  the  extent  of 
permitted  activities.  ATF  is  proposing 
this  new  section.  If  this  proposed  rule  is 
adopted  ATF  intends  to  monitor  its 
implementation  closely.  If  it  appears 
that  it  has  led  to  the  exclusion  of  non- 
participants  in  these  activities,  then  this 
exception  will  be  reconsidered. 

Merchandise.  Section  6.100, 
Merchandise,  is  a  restatement  of  former 
§  6.31.  This  section  allows  industry 
members  to  sell  non-alcoholic  items 
•  such  as  drugs  or  groceries  to  retailers. 

Commercial  Bribery  Regulations 

Requirements  of  law.  Proposed  Part 
10.  Commercial  bribery,  provides  that  it 
is  unlawful  for  any  industry  member  to 
induce  through  any  of  the  following 
means,  any  trade  buyer  engaged  in  the 
sale  of  alcoholic  beverages,  to  purchase 
any  such  products  from  such  person  to 
the  exclusion  in  whole  or  in  part  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce,  if  such  inducement  is 
made  in  the  course  of  interstate  or 
foreign  commerce,  or  if  such  person 
engages  in  the  practice  of  using  such 
means,  or  any  of  them,  to  such  an  extent 
as  substantially  to  restrain  or  prevent 
transactions  in  interstate  or  foreign 
commerce  in  any  such  products,  or  if  the 
direct  effect  of  such  inducement  is  to 
prevent,  deter,  hinder,  or  restrict  other 
persons  from  selling  or  offering  for  sale 
any  such  products  to  such  trade  buyer  in 
interstate  or  foreign  commerce:  (1)  by 
commercial  bribery;  or  (2)  by  offering  or 
giving  any  bonus,  premium,  or 
compensation  to  any  officer,  or 
employee,  or  representative  of  the  trade 
buyer. 

Proposed  Part  10.  The  proposed  Part 
10  is  new.  In  the  past,  section  5(c)  of  the 
FAA  Act  has  been  interpreted  through 
revenue  rulings  and  industry  circulars. 

Definitions.  Proposed  §  10.11  contains 
definitions  for  terms  used  throughout  the 
part.  A  definition  of  “trade  buyer"  is 
stated  as  “any  retailer  or  wholesaler  of 
wine,  distilled  spirits  or  malt 
beverages.”  “Officer”  is  defined  as  “all 
corporate  executives  including 
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presidents,  vice-presidents,  treasurers, 
and  chief  executive  officers.” 

The  DISCUS  and  WSWA  comments 
suggested  including  a  definition  of 
“bonus,  premium,  or  compensation.” 
However,  ATF  feels  these  terms  are 
adequately  defined  in  the  other  sections 
within  this  part. 

Employee  associations.  Section  10.32, 
Employee  associations,  states  that  gifts 
or  payments  for  advertising  in 
publications,  to  trade  buyer  employee 
associations  are  considered  the  same  as 
bonuses  of  compensation  given  directly 
to  employees. 

Gifts  or  payments  to  wholesalers. 
Section  10.33  states  that  gifts  or 
payments  may  be  given  to  a  wholesale 
entity  (Gifts  to  a  retailer  by  an  industry 
member  would  violate  section  5(b)(3)  of 
the  Act.).  However,  the  wholesale  entity 
may  not  act  as  a  mere  conduit  for  the 
industry  member’s  giving  gifts,  or 
payments  to  individual  employees. 

Consignment  Sales  Regulations 

Requirement  of  law.  Proposed  Part  11, 
Consignment  sales,  provides  that  it  is 
unlawful  for  any  industry  member  to 
sell,  offer  for  sale,  or  contract  to  sell  to 
any  trade  buyer  engaged  in  the  sale  of 
alcoholic  beverages,  or  for  any  such 
trade  buyer  to  purchase,  offer  to 
purchase,  or  contract  to  purchase,  any 
such  products  on  consignment  or  under 
conditional  sale  or  with  the  privilege  of 
return  or  on  any  basis  otherwise  than  a 
bona  fide  sale,  or  where  any  part  of 
such  transaction  involves,  directly  or 
indirectly,  the  acquisition  by  such 
person  from  the  trade  buyer  or  his 
agreement  to  acquire  from  the  trade 
buyer  other  alcholic  beverages  if  such 
sale,  purchase,  offer,  or  contract  is  made 
in  the  course  of  interstate  or  foreign 
commerce,  or  if  such  person  or  trade 
buyer  engages  in  such  practice  to  such 
an  extent  as  substantially  to  restrain  or 
pi  event  transactions  in  interstate  or 
foreign  commerce  in  any  such  products, 
or  if  the  direct  effect  of  such  sale, 
purchase,  offer,  or  contract  is  to  prevent, 
deter,  hinder,  or  restrict  other  persons 
from  selling  or  offering  for  sale  any  such 
products  to  such  trade  buyer  in 
interstate  or  foreign  commerce: 
provided,  that  this  subsection  shall  not 
apply  to  transactions  involving  solely 
the  bona  fide  return  of  merchandise  for 
ordinary  and  usual  commercial  reasons 
arising  after  the  merchandise  has  been 
sold. 

Proposed  Part  11.  The  proposed  Part 
11  is  new:  In  the  past,  section  5(d)  has 
been  interpreted  by  revenue  rulings  and 
industry  circulars. 

Definitions.  Section  11.11  contains 
definitions  for  terms  used  throughout  the 


part.  The  term  “industry  member”  does 
not  exclude  State  liquor  authorities. 
“Exchange”  is  defined  as  the  transfer  of 
alcoholic  beverages  from  a  trade  buyer 
to  an  industry  member  with  other 
alcoholic  beverages  taken  as  a 
replacement.  “Return”  is  defined  as  the 
transfer  of  alcoholic  beverages  from  a 
trade  buyer  to  the  industry  member  from 
whom  purchased,  for  cash  or  credit. 

Unlawful  sales  arrangements. 

Proposed  Subpart  C,  Unlawful  sales 
arrangements,  explains  the  types  of 
sales  arrangements,  which  are 
prohibited  by  section  5(d). 

Proposed  §  11.22  explains  what  is 
meant  by  “consignment”  or 
“conditional”  sales.  A  “consignment” 
sale  exists  when  the  trade  buyer  is 
under  no  obligation  to  pay  for  the 
products  until  they  are  sold.  In  a 
“conditional”  sale,  the  seller  maintains  a 
security  interest  in  the  products. 

Transactions  in  which  there  exists  an 
agreement  at  the  time  of  sale  to  allow 
the  return  of  unsold  products  other  than 
for  the  reasons  set  forth  in  Subpart  D, 
are  prohibited  under  §  11.23. 

Proposed  §  11.24(a)  prohibits  sales 
transactions  in  which  an  industry 
member  agrees  to  accept  other  products 
from  the  trade  buyer  as  a  condition  to 
present  or  future  sales  of  products  to 
that  trade  buyer.  Section  11.24(b) 
prohibits  exchange  of  products  if  the 
exchange  is  conditioned  on  the 
acquisition  of  other  products.  Section 
11.24(b)  does  not  prohibit  the  exchange 
on  a  case-by-case  basis  of  such  similar 
products  (same  type  and  brand, 
different  container  size  or  type)  if  there 
was  no  direct  or  implied  privilege  of 
return  when  the  products  were  orginally 
sold. 

Rules  for  the  Return  of  Alcoholic 
Beverages 

Under  section  5(d)  of  the  FAA  Act,  the 
actual  return  of  alcoholic  beverages  to 
an  industry  member  is  not  prohibited  if 
the  return  is  for  “ordinary  and  usual 
commercial  reasons”  arising  after  the 
product  has  been  sold.  Proposed 
§§  11.32-11.40  outline  what  may  be 
considered  valid  reasons  for  the  return 
of  alcoholic  beverages. 

Defective  products  which  are 
uiimarketable  may  be  exchanged  under 
§  11.32  for  an  equal  quantity  of  identical 
products. 

Errors.  Products  which  are  delivered 
in  error  to  a  trade  buyer  may  be 
exchanged  for  the  product  that  was 
originally  ordered,  or  may  be  returned 
for  cash  or  credit  against  outstanding 
indebtedness.  A  return  is  required 
within  a  reasonable  period  after 
delivery. 


Products  which  may  no  longer  be 
lawfully  sold  may  be  returned  if  a  trade 
buyer  is  unable  to  sell  them  because  of 
legal  or  regulatory  action  over  which  the 
trade  buyer  has  no  control.  These 
products  (including  different  sizes  or 
brands  of  a  product)  may  be  returned  for 
cash  or  credit  against  outstanding 
indebtedness. 

Termination  of  business.  Section  11.35 
permits  a  return  for  cash  or  credit 
against  existing  indebtedness  of 
alcoholic  beverages  held  by  a  trade 
buyer  who  is  terminating  business. 
Limited  dealers  whose  operations  are 
not  recurring  would  be  covered  by  this 
section,  but  seasonal  dealers  who  are 
temporarily  closing  would  not  be 
covered  (see  §  11.40). 

Termination  affranchise.  Section 
11.36  permits  a  distributor  to  return 
products  to  an  industry  member  for  cash 
or  credit  against  existing  indebtedness 
in  cases  wh,en  the  distributor’s  franchise 
to  sell  that  product  has  been  terminated 
by  the  industry  member. 

Change  in  product.  Under  §  11.37,  a 
trade  buyer  may  exchange  a  product 
which  has  been  changed  in  formula, 
proof,  label  or  container,  for  an  equal 
quantity  of  the  new  version  of  the 
product. 

Discontinued  products.  A  trade  buyer 
may  return  for  cash  or  credit  against 
existing  indebtedness,  quantities  of  a 
product  which  has  been  discontinued  by 
a  producer  or  importer. 

Returned  products  on  past  due 
accounts.  Section  11.39  allows  an 
industry  member  to  accept  products 
returned  by  a  trade  buyer  in  settlement 
of  a  bad  debt. 

Seasonal  dealers.  A  provision 
allowing  for  the  return  of  alcoholic 
beverages  by  seasonal  dealers,  open 
only  a  portion  of  the  year,  when  the 
products  are  perishable,  is  incorporated 
into  §  11.40.  This  proposed  section  is 
new  and  would  allow  the  return  of  such 
products  for  cash  or  credit  against 
existing  indebtedness. 

Overstocked  and  slow-moving 
products.  Proposed  §  11.41  prohibits  the 
return  of  alcoholic  beverages  by  trade 
buyers  because  of  oversupply  or  slow 
sales. 

Seasonal  products.  Under  §  11.42, 
products  for  which  a  seasonal  demand 
exists,  for  example,  holiday  decanters, 
may  not  be  sold  by  an  industry  member 
with  the  express  or  implied  privilege  of 
return  of  unsold  portions  of  the  product. 

Treatment  of  Revenue  Rulings 

The  following  revenue  rulings  will 
either  be  incorporated  into  the  proposed 
regulations,  or  their  provisions  will 
become  obsolete  at  the  time  these 
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proposed  regulations  become  effective: 
Revenue  Rulings  54-131, 1954-1  C.B.  341; 

54-161, 1954-1  C.B.  338;  54-162, 1954-1 
C.B.  340;  54-175, 1954-1  C.B.  340;  54-176, 

1954-1  C.B.  340;  54-177, 1954-1  C.B.  340; 
54-260, 1954-2  C.B.  572;  54-261, 1954-1 
C.B.  573;  54-262, 1954-2  C.B.  575;  54-279, 
1954-2  C.B.  582;  54-286, 1954-2  C.B.  576; 
54-295, 1954-2  C.B.  572;  54-303, 1954-2 
C.B.  576;  54-337, 1954-2  C.B.  573;  54-355, 
1954-2  C.B.  577;  54-377, 1954-2  C.B.  577; 

54- 390, 1954-2  C.B.  578;  54-509, 1954-2 
C.B.  561;  54-620, 1954-2  C.B.  580;  54-621, 

1954- 2  C.B.  581;  54-622, 1954-2  C.B.  581; 

55- 42, 1955-1  C.B.  610;  55-166, 1955-1 
C.B.  610;  55-167, 1955-1  C.B.  610;  55-168, 

1955- 1  C.B.  611;  55-401, 1955-1  C.B.  611; 

55- 403, 1955-1  C.B.  609;  55-551, 1955-2 
C.B.  732;  55-567, 1955-2  C.B.  732;  55-568, 

1955- 2  C.B.  731;  56-204, 1956-1  C.B.  808; 

56- 205, 1956-1  C.B.  809;  56-206, 1956-1 
C.B.  810;  5&-384, 195&-2  C.B.  1053;  56- 
628, 1956-2  C.B.  1055;  56-629, 1956-2  C.B. 
1056;  56-646, 1956-2  C.B.  1057;  56-647, 

1956- 2  C.B.  1056;  56-650, 1956-2  C.B. 
1058;  58-121, 1958-1  C.B.  609;  58-136, 
1958-1  C.B.  612;  61-78, 1961-1  C.B.  846; 
62-223, 1962-2  C.B.  385;  ATF  Rulings  74- 
6. 1974  ATF  C.B.  50;  75-12, 1975  ATF 
C.B.  33;  75-33, 1975  ATF  C.B.  34;  70-16, 
1976  ATF  C.B.  78;  76-23, 1976  ATF  C.B. 
79;  77-4. 1977  ATF  C.B.  161;  77-17, 1977 
ATF  C.B.  153. 

Disclosure  of  Comments 

Comments  on  this  notice  of  proposed 
rulemaking  may  be  inspected  in  the  ATF 
Reading  Room,  Office  of  Public  Affairs, 
Room  4408,  Benjamin  Franklin  Post 
Office  Building,  12th  and  Pennsylvania 
Avenue,  NW,  Washingon,  DC,  during 
normal  business  hours. 

Drafting  Information 

The  principal  authors  of  this 
document  are  John  Daffron,  Michael 
Desrochers,  Gerard  LaRusso,  and 
Charles  Bacon,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However,  other 
personnel  of  ATF  and  the  Treasury 
Department  participated  in  developing 
the  document,  both  on  matters  of 
substance  and  style. 

Compliance  With  Executive  Order  12044 

This  proposed  regulation  does  not 
meet  the  Department’s  criteria  for 
significant  regulations  as  set  forth  in  the 
Federal  Register  of  November  8, 1978. 

Authority  and  Issuance 

These  proposed  regulations  are  issued 
under  the  authority  contained  in  section 
5  of  the  Federal  Alcohol  Administration 
Act,  49  Stat.  981,  as  amended  (27  U.S.C. 
205). 

Accordingly,  Title  27  Code  of  Federal 
Regulations  is  amended  as  follows; 


Paragraph  1.  Revise  Part  6  to  read  as 
follows; 

PART  6— TIED  HOUSE  ” 

Subpart  A— Scope  of  Regulations 

Sec. 

6.1  General. 

6.2  Territorial  extent. 

6.3  Application. 

6.4  Jurisdictional  limits. 

Subpart  B— Definitions 
6.11  Meaning  of  terms. 

Subpart  C— Unlawful  Inducements 
General 

6.21  Application. 

Interest  in  Retail  License 

6.25  General. 

6.26  Indirect  interest. 

6.27  Propietary  interest. 

Interest  in  Retail  Property 

6.31  General. 

6.32  Indirect  interest. 

6.33  Proprietary  interest.  — 

6.34  Mortg.iges. 

6.35  Renting  display  space. 

Furnishing  Things  of  Value 

6.41  General. 

6.42  Indirect  inducements  through  third 
party  arrangements. 

6.43  Sale  of  equipment. 

6.44  Free  warehousing. 

6.45  Assistance  in  acquiring  license. 

6.46  Free  goods,  discounts,  rebates,  and 
price  reductions. 

6.47  Activities  at  a  retail  establishment. 

6.48  Outside  signs. 

6.49  Items  intended  for  consumers. 

Paying  for  Advertising  Display  or  Distribution 
Service 

6.51  General. 

6.52  Cooperative  advertising. 

6.53  Advertising  in  ballparks,  racetracks, 
and  stadiums. 

6.54  Advertising  in  retailer  publications. 

6.55  Display  service. 

6.56  Renting  display  space. 

Guaranteeing  Loans 
6.61  Guaranteeing  loans. 

Extension  of  Credit 

6.65  General. 

6.66  Calculation  of  period. 

6.67  Sales  to  retailer  whose  account  is  in 
arrears. 

Quota  Sales 
6.71  Quota  sales. 

Subpart  D— Exceptions 

6.81  General. 

6.82  Cost  adjustment  factor. 

6.83  Product  displays. 

6.84  Inside  signs. 

6.85  Retailer  advertising  specialties. 

6.86  Consumer  advertising  specialties. 

6.87  Tapping  accessories. 

6.88  Supplies. 


Sec. 

6.89  Samples. 

6.90  Cumulative  discounts. 

6.91  Newspaper  cuts. 

6.92  Combination  packaging. 

6.93  Educational  seminars. 

6.94  Consumer  tasting  or  sampling  at  retail 
establishments. 

6.95  Consumer  promotions. 

6.96  Coil  cleaning  service. 

6.97  Advertising  service. 

6.98  Stocking  and  pricing  service. 

6.99  Participation  in  retailer  association 
activities. 

6.100  Merchandise. 

Authority.  The  provisions  of  this  Part  6 
issued  under  49  Stat.  981,  as  amended  [27 
U.S.C.  205). 

Subpart  A— Scope  of  Regulations 
§  6.1  General. 

The  regulations  in  this  part,  issued 
pursuant  to  section  5  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 
205),  specify  practices  which  are 
prohibited  by  subsection  (b).  “Tied 
house”,  and  provide  the  exceptions  to 
these  prohibitions.  This  part  does  not 
attempt  to  enumerate  all  of  the  practices 
prohibited  by  section  5  (b)  of  the  Act. 
Nothing  in  this  part  shall  operate  to 
exempt  any  person  from  the 
requirements  of  any  State  law  or 
regulation. 

§  6.2  Territorial  extent. 

This  part  applies  to  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

§  6.3  Application. 

(a)  General.  This  part  applies  only  to 
transactions  between  industry  members 
and  retailers.  It  does  not  apply  to 
transactions  between  two  industry 
members  (for  example,  between  a 
producer  and  a  wholesaler),  or  to 
transactions  between  an  industry 
member  and  a  retailer  wholly  owned  by 
that  industry  member. 

(b)  Transactions  involving  State 
agencies.  The  regulations  in  this  part 
apply  to  transactions  between  industry 
members  and  State  agencies  operating 
as  retailers  as  defined  in  this  part.  The 
regulations  do  not  apply  to  State 
agencies  with  regard  to  their  wholesale 
dealings  with  retailers. 

§  6.4  Jurisdictional  limits. 

(a)  General.  The  regulations  in  this 
part  apply  where: 

(1)  the  industry  member  induces  a 
retailer  to  purchase  alcoholic  beverages 
from  such  industry  member  to  the 
exclusion  in  whole  or  in  part  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce:  and, 

(2)  if: 
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(i)  The  inducement  is  made  in  the 
course  of  interstate  or  foreign 
commerce;  or 

(ii)  The  industry  member  engages  in 
the  practice  of  using  an  inducement  to 
such  an  extent  as  substantially  to 
restrain  or  prevent  transactions  in 
interstate  or  foreign  commerce  in  any 
such  products;  or 

(iii)  The  direct  effect  of  the 
inducement  is  to  prevent,  deter,  hinder 
or  restrict  other  persons  from  selling  or 
offering  for  sale  any  such  products  to 
such  retailer  in  interstate  or  foreign 
commerce. 

(b)  Malt  beverages.  In  the  case  of  malt 
beverages,  this  part  applies  to 
transactions  between  a  retailer  in  any 
State  and  a  brewer,  importer,  or 
wholesaler  of  malt  beverages  inside  or 
outside  such  State  only  to  the  extent 
that  the  law  of  such  State  imposes 
requirements  similar  to  the  requirements 
of  section  5(b)  of  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  205(b)), 
with  respect  to  similar  transactions 
between  a  retailer  in  such  State  and  a 
brewer,  importer,  or  wholesaler  of  malt 
beverages  in  such  State,  as  the  case  may 
be. 

Subpart  B — Definitions 

§  6.1 1  Meaning  of  terms. 

As  used  in  this  part,  unless  the 
context  otherwise  requires,  terms  have 
the  meanings  given  in  this  section.  Any 
other  term  defined  in  the  Federal 
Alcohol  Administration  Act  and  used  in 
this  part  shall  have  the  meaning 
assigned  to  it  by  that  Act. 

Act.  The  Federal  Alcohol 
Administration  Act. 

Equipment.  All  functional  items  such 
as  tap  boxes,  glassware,  pouring  racks, 
and  similar  items  used  in  the  conduct  of 
a  retailer’s  business. 

Industry  member.  Any  person 
engaged  in  business  as  a  distiller, 
brewer,  rectifier,  blender,  or  other 
producer,  or  as  an  importer  or 
wholesaler,  of  distilled  spirits,  wine  or 
malt  beverages,  or  as  a  bottler,  or 
warehouseman  and  bottler,  of  distilled 
spirits:  industry  member  does  not 
include  any  agency  of  a  State  or 
political  subdivision  thereof,  or  an 
officer  or  employee  of  such  agency. 

Laid-in  cost.  The  cost  incurred  by  an 
industry  member  to  place  alcoholic 
beverages  in  inventory  and  would 
consist  of  the  manufacturer's  invoice 
price,  freight,  and  related  taxes. 

Product  Distilled  spirits,  wine  or  malt 
beverages,  as  defined  in  the  Federal 
Alcohol  Administration  Act. 

Retailer.  Any  person  engaged  in  the 
sale  of  distilled  spirits,  wine  or  malt 
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beverages  to  consumers.  This  term  does 
not  include  a  wholesaler  who  makes 
incidental  retail  sales  representing  less 
than  10  percent  of  the  wholesaler’s  total 
sales  volume  for  the  preceding  2  month 
period. 

Retail  establishment  Any  premises 
where  distilled  spirits,  wine  or  malt 
beverages  are  sold  or  offered  for  sale  to 
consumers,  whether  for  consumption  on 
or  off  the  premises  where  sold. 

Subpart  C— Unlawful  Inducements 

General 

§  6.21  Application. 

Except  as  provided  in  Subpart  D,  it  is 
unlawful  for  any  industry  member  to 
induce,  directly  or  indirectly,  any 
retailer  to  purchase  alcoholic  beverages 
from  the  industry  member  to  the 
exclusion,  in  whole  or  in  part,  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce  by  any  of  the 
following  means: 

(a)  By  acquiring  or  holding  any 
interest  in  any  license  with  respect  to 
the  premises  of  the  retailer; 

(b)  By  acquiring  any  interest  in  the 
real  or  personal  property  owned, 
occupied,  or  used  by  the  retailer  in  the 
conduct  of  his  business; 

(c)  By  furnishing,  giving,  renting, 
lending,  or  selling  to  the  retailer,  any 
equipment,  fixtures,  signs,  supplies, 
money,  services  or  other  thing  of  value, 
subject  to  the  exceptions  contained  in 
Subpart  D; 

(d)  By  paying  or  crediting  the  retailer 
for  any  advertising,  display,  or 
distribution  service; 

(e)  By  guaranteeing  any  loan  or  the 
repayment  of  any  financial  obligation  of 
the  retailer; 

(f)  By  extending  to  the  retailer  credit 
for  a  period  in  excess  of  the  credit 
period  usual  and  customary  to  the 
industry  for  the  particular  class  of 
transactions  as  prescribed  in  §  6.65;  or 

(g)  By  requiring  the  retailer  to  take 
and  dispose  of  a  certain  quota  of  any 
alcoholic  beverage. 

Interest  in  Retail  License 

§  6.25  General. 

Industry  members  are  prohibited  from 
influencing  or  controlling  the  purchases 
of  a  retailer  by  acquiring  or  holding  any 
interest  in  any  license  (State,  county  or 
municipal)  with  respect  to  the  premises 
of  a  retailer. 

§  6.26  Indirect  interest 

Industry  member  interest  in  retail 
licenses  includes  any  interest  acquired 
by  corporate  officials,  partners. 
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employees  or  other  representatives  of 
the  industry  member.  Any  interest  in  a 
retail  license  acquired  by  a  separate 
corporation  in  which  the  industry 
member  of  its  officials,  hold  ownership 
or  are  otherwise  affiliated  is  an  interest 
in  a  retail  license. 

§  6.27  Proprietary  interest. 

(a)  Complete  ownership.  Outright 
ownership  of  a  retail  business  by  an 
industry  member  is  not  prohibited. 

(b)  Partial  ownership.  Less  than 
complete  ownership  of  a  retail  business 
by  an  industry  member  constitutes 
interest  in  a  retail  license  within  the 
meaning  of  the  Act. 

Interest  in  Retail  Property 

§  6J1  General. 

Industry  members  are  prohibited  from 
influencing  or  controlling  the  purchases 
of  retailers  by  acquiring  an  interest  in 
real  or  personal  property  owned, 
occupied,  or  used  by  the  retailer  in  the 
conduct  of  the  business.  ' 

§  6.32  Indirect  interest. 

Industry  member  interest  in  retail 
property  includes  any  interest  acquired 
by  corporate  officials,  partners, 
employees  or  other  representatives  of 
the  industry  member.  Any  interest  in 
retail  property  acquired  by  a  separate 
corporation  in  which  the  industry 
member  or  its  officials,  hold  ownership 
or  are  otherwise  affiliated  is  an  interest 
in  retail  property. 

§  6.33  Proprietary  interest 

(a)  Complete  ownership.  Outright 
ownership  of  a  retail  business  by  an 
industry  member  is  not  prohibited. 

(b)  Partial  ownership.  LesTS  than 
complete  ownership  of  a  retail  busines.s 
by  an  industry  member  constitutes 
interest  in  retail  property  within  the 
meaning  of  the  Act. 

§  6.34  Mortgages. 

The  acquisition  of  a  mortgage  on  a 
retailer’s  real  or  personal  property  by  an 
industry  member  constitutes  an  interest 
in  the  retailer’s  property  within  the 
meaning  of  the  Act. 

§  6.35  Renting  display  space. 

The  renting  of  display  space  by  an 
industry  member  at  a  retail 
establishment  constitutes  interest  in  the 
retailer’s  property  within  the  meaning  of 
the  Act. 

Furnishing  Things  of  Value 
§  6.41  General. 

Subject  to  the  exceptions  listed  in 
Subpart  D,  industry  members  are 
prohibited  from  influencing  or 
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controlling  the  purchases  of  a  retailer  by 
furnishing,  giving,  renting,  lending  or 
selling  to  the  retailer  any  equipment, 
fixtures,  signs,  supplies,  money,  services 
or  other  thing  of  value.  Sections  6.42- 
6.49  are  proscribed  inducements  within 
the  meaning  of  the  Act. 

§  6.42  Indirect  inducements  through  third 
party  arrangements. 

The  furnishing  of  payments,  gifts  or 
services  by  an  industry  member  to  a 
third  party,  such  as  a  retail  association 
or  display  company  where  the  benefits 
resulting  fiom  such  payments,  gifts  or 
services  flow  to  individual  retailers,  is 
the  indirect  furnishing  of  a  thing  of  value 
within  the  meaning  of  the  Act. 

§  6.43  Sale  of  equipment 

Transactions  in  which  equipment  is 
sold  to  a  retailer  by  an  industry  member, 
except  as  provided  in  §  6.87,  is  the 
furnishing  of  a  thing  of  value  within  the 
meaning  of  the  Act  whether  the  industry 
member  sells  such  equipment  for  a  profit 
or  at  cost.  Further,  the  negotiation  by  an 
industry  member  of  a  special  price  to  a 
retailer  for  equipment  from  an 
equipment  company  is  the  furnishing  of 
a  thing  of  value  within  the  meaning  of 
the  Act. 

§  6.44  Free  warehousing. 

The  furnishing  of  free  warehousing  by 
delaying  delivery  of  alcoholic  beverages 
beyond  the  time  that  payment  for.the 
product  is  received,  or  if  a  retailer  is 
purchasing  on  credit,  delaying  final 
delivery  of  the  alcoholic  beverages 
beyond  the  close  of  the  period  of  time 
for  which  credit  is  lawfully  extended,  is 
the  furnishing  of  a  service  or  thing  of 
value  within  the  meaning  of  the  Act. 

§  6.45  Assistance  in  acquiring  iicense. 

Any  assistance  (financial,  legal, 
administrative  or  influential)  given  the 
retailer  by  an  industry  member  in  the 
retailer's  acquisition  of  the  retailer’s 
license  is  the  furnishing  of  a  service  or 
thing  of  value  W'ithin  the  meaning  of  the 
Act. 

§  6.46  Free  goods,  discounts,  rebates,  and 
price  reductions. 

The  providing  of  free  goods  whether 
similar  or  dissimilar  to  those  purchased, 
discounts,  rebates,  and  price  reductions, 
constitutes  the  furnishing  of  money  or 
thing  of  value  within  the  meaning  of  the 
Act  unless: 

(a)  They  are  based  on  agreements 
made  at  the  time  of  sale  between  a 
retailer  and  the  immediate  supplier 
(Depletion  allowances,  floor  stock 
adjustments,  and  other  after  the  fact 
discounts  constitute  inducements  within 
the  meaning  of  the  Act.);  and 


(b)  They  are  reflected  on  the  related 
sales  invoices  (all  such  invoices  to  be 
retained  and  be  available  for  inspection 
on  the  permit  premises  for  a  five  year 
period);  and 

(c)  They  are  not  so  excessive  that  they 
represent  a  gift  to  the  retailer.  (Free 
goods,  discouns,  rebates,  and  price 
reductions  which  result  in  sales  below 
the  industry  member’s  average  “laid-in” 
cost  over  the  preceding  12  month  period 
are  excessive  and  constitute  gifts  to  the 
retailer.  However,  sales,  even  though 
below  “laid-in"  cost,  which  are 
transacted  in  order  to  introduce  new 
products  or  to  close-out  discontinued 
items  would  not,  in  themselves,  be 
regarded  as  inducements.);  and 

(d)  They  are  based  on  a  single  sales 
transaction  except  as  provided  in  §  6.90. 

§  6.47  Activities  at  a  retail  establishment 

Activities  furnished  a  retail 
establishment,  such  as  providing 
entertainment,  is  the  furnishing  of  a 
thing  of  value  within  the  meaning  of  the 
Act. 

§  6.48  Outside  signs. 

(a)  Furnished  to  retailers.  The 
furnishing  of  outside  signs  to  retailers  by 
an  industry  member  is  the  furnishing  of 
a  thing  of  value  within  the  meaning  of 
the  Act. 

(b)  Benefiting  a  retailer.  The 
placement  by  an  industry  member  of  a 
“billboard"  or  “spectacular”  sign, 
advertising  alcoholic  beverages,  on  the 
wall  or  roof  of  a  building  adjacent  to  or 
occupied  by  a  retailer  is  the  furnishing 
of  a  thing  of  value  within  the  meaning  of 
the  Act  if  (1)  the  sign  contains  a  panel 
identifying  the  retailer,  or  (2)  the  retailer 
is  compensated,  directly  or  indirectly 
(through  a  sign  company)  in  conjimction 
with  the  placement  of  the  sign. 

§  6.49  Items  intended  for  consumers. 

Except  as  provided  in  §  §  6.86  and 
6.92,  the  furnishing  of  things  of  value 
such  as  trading  stamps,  coupons,  non¬ 
alcoholic  mixers,  pouring  racks,  and  the 
like  to  retailers  is  the  furnishing  of  a 
thing  of  value  within  the  meaning  of  the 
Act  even  though  the  industry  member 
intends  for  the  item  to  be  distributed 
free  of  charge  to  consumers. 

Paying  for  Advertising,  Display  or 
Distribution  Service 

§  6.51  General. 

Industry  members  are  prohibited  from 
influencing  or  controlling  the  purchases 
of  a  retailer  by  paying  or  crediting  the 
retailer  for  any  advertising,  display  or 
distribution  service,  whether  or  not  the 
advertising,  display  or  distribution 
service  received  is  commensurate  with 


the  amoimt  paid  by  the  retailer.  Sections 
6.52-6.56  are  proscribed  inducements 
within  the  meaning  of  the  Act. 

§  6.52  Cooperative  advertising. 

An  arrangement  where  an  industry 
member  participates  with  a  retailer  in 
paying  for  an  advertisement  placed  by 
the  retailer  constitutes  paying  the 
retailer  for  advertising  within  the 
meaning  of  the  Act. 

§  6.53  Advertising  in  ballparks,  racetracks, 
and  stadiums. 

The  purchase,  by  an  industry  member, 
of  advertising  on  signs,  scoreboards, 
programs,  scorecards,  and  the  like  at 
ballparks,  racetracks  or  stadiums,  from 
the  retail  concessionaire  constitutes 
paying  the  retailer  for  an  advertising 
service  within  the  meaning  of  the  Act. 

§  6.54  Advertising  in  retailer  publications. 

The  purchase,  by  an  industry  memer, 
of  advertising  in  a  retailer  publication 
for  distribution  to  consumers  or  the 
general  public  constitutes  paying  the 
retailer  for  advertising  within  the 
meaning  of  the  Act. 

§  6.55  Display  service. 

Industry  member  payments  to 
retailers  as  compensation  for  setting  up 
product  or  other  displays  constitutes 
paying  the  retailer  for  rendering  a 
display  service  within  the  meaning  of 
the  Act. 

§  6.56  Renting  display  space. 

A  promotion  whereby  an  industry 
member  rents  display  space  at  a  retail 
establishment  constitutes  paying  the 
retailer  for  rendering  a  display  service 
within  the  meaning  of  the  Act. 

Guaranteeing  Loans 

§  6.61  Guaranteeing  loans. 

An  industry  member  is  prohibited 
from  influencing  or  controlling  the 
purchases  of  a  retailer  by  guaranteeing 
any  loan  or  the  repayment  of  any 
financial  obligation  of  a  retailer. 

Extension  of  credit 

§  6.65  General. 

Industry  members  are  prohibited  from 
influencing  or  controlling  the  purchases 
of  a  retailer  by  the  extension  of  credit  to 
the  retailer  for  a  period  of  time  in  excess 
of  30  days  fi-om  the  date  of  delivery. 

§  6.66  Calculation  of  period. 

For  the  purpose  of  this  part,  the  period 
of  credit  is  calculated  as  the  time 
elapsing  between  the  date  of  delivery  of 
the  alcoholic  beverages  and  the  date  of 
full  legal  discharge  of  the  retailer, 
through  the  payment  of  cash  or  its 
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equivalent,  from  all  indebtedness  arising 
from  the  transaction. 

§  6.67  Sates  to  retailer  whose  account  is 
in  arrears. 

(a)  A  supplier  who  continues  to  sell  to 
a  retailer  with  purchases  unpaid  for  a 
period  in  excess  of  30  days  will  not  be 
considered  in  violation  of  the  30  day 
limit  on  extension  of  credit,  if — 

(1)  The  amount  in  arrears  does  not 
exceed  an  average  purchase  by  the 
retailer  from  the  supplier  over  the 
preceding  four  month  period,  and 

(2)  Subsequent  orders  are 
accompanied  by  a  payment  equal  to  or 
greater  than  the  value  of  the  current 
order. 

(b)  Example.  A  retailer  makes  average 
purchases  from  a  supplier  of  $1,000,  and 
has  an  outstanding  debt  to  that  supplier 
of  $5,000.  That  retailer  would  be 
required  to  reduce  the  outstanding  debt 
to  that  supplier  to  $1,000  plus  pay  any 
current  charges  in  full  in  order  for  the 
retailer  to  be  considered  not  in  arrears. 

Quota  Sales 

§  6.71  Quota  safes. 

An  industry  member  is  prohibited 
from  influencing  or  controlling  the 
purchases  of  a  retailer  by  requiring  a 
retailer  to  take  and  dispose  of  any  quota 
of  alcoholic  beverages. 

Subpart  D — Exceptions 

§  6.81  General. 

(a)  Application.  An  industry  member 
may  furnish  to  a  retailer  equipment, 
inside  signs,  supplies,  services,  or  other 
thing  of  value,  under  the  conditions  and 
within  the  limitations  prescribed  by  this 
subpart.  The  furnishing  of  these  items  or 
services  may  not  be  conditioned  on  the 
purchase  of  distilled  spirits,  wine  or 
malt  beverages. 

(b)  Recordkeeping  requiiements. 
Industry  members  must  keep  and 
maintain  adequate  records  on  the  permit 
premises,  for  a  five  year  period,  of  all 
items  and  services  furnished  to  retailers 
under  this  subpart.  These  records  shall 
show: 

(1)  The  name  and  address  of  the 
retailer  receiving  the  item  or  service; 

(2)  The  date  furnished; 

(3)  The  item  furnished  and/or  service 
performed  (including  the  name  and 
address  of  the  company  performing  the 
service  if  different  than  that  of  the 
industry  member); 

(4)  The  value  of  the  service  and/or  the 
industry  member’s  cost  of  the  item 
furnished  (determined  by 
manufacturer’s  invoice  price);  and 

(5)  Charges  to  the  retailer  for  any  item 
or  service  sold. 


§  6.82  Cost  adjustment  factor. 

(a)  General  A  “cost  adjustment 
factor”  will  be  used  to  periodically 
update  the  dollar  limitations  prescribed 
in  this  subpart.  The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  shall 
establish  the  adjusted  dollar  limitation 
when  the  adjusted  change  (as 
determined  by  a  series  of  cost 
adjustment  factors)  amounts  to  at  least 
$10. 

(b)  Definition.  “Cost  adjustment 
factor”  is  a  percentage  equal  to  the 
change  in  the  Bureau  of  I^bor  Statistics 
consumer  price  index  from  the  effective 
date  of  these  regulations. 

§  6.83  Product  displays. 

(a)  General  An  industry  member  may 
furnish,  give,  rent,  loan,  or  sell  product 
displays  to  a  retailer,  subject  to  the 
limitations  prescribed  in  paragraph  (e) 
of  this  section. 

(b)  Definition.  Product  display  means 
any  wine  racks,  bins,  barrels,  casks, 
shelving,  and  the  like  from  which 
alcoholic  beverages  are  displayed  and 
sold. 

(c)  Conditions  and  limitations.  (1)  The 
total  value  of  all  product  displays 
furnished  by  an  industry  member  under 
paragraph  (a)  of  this  section  may  not 
exceed  $25  in  use  at  any  one  time  in  any 
one  retail  establishment.  The  value  of  a 
product  display  is  the  actual  cost  to  the 
industry  member  who  initially 
purchased  it.  Transportation  and 
installation  costs  are  excluded. 

(2)  Industry  members  may  not  pool  or 
combine  their  dollar  limitations  in  order 
to  provide  to  a  particular  retailer  a 
product  display  valued  in  excess  of  $25. 

(3)  Product  displays  shall  bear 
conspicuous  and  substantial  advertising 
matter. 

§  6.84  inside  signs. 

(a)  General  An  industry  member  may 
furnish,  give,  rent,  loan,  or  sell  to  a 
retailer  inside  signs  which  bear 
advertising  matter.  Inside  signs  include 
such  things  as  posters,  placards, 
designs,  mechanical  devices,  and 
window  decorations. 

(b)  Conditions  and  limitations. 
Industry  members  may  furnish  inside 
signs  to  retailers  under  the  following 
limitations: 

(1)  The  inside  sign  shall  have  no  value 
to  the  retailer  except  as  an 
advertisement. 

(2)  The  inside  sign  shall  be  used  only 
in  the  windows  or  other  interior  portions 
of  the  retail  establishment. 

(3)  The  industry  member  may  not 
directly  or  indirectly  pay  or  credit  the 
retailer  for  displaying  the  inside  sign  or 


for  any  expense  incidental  to  its 
operation. 

(4)  The  total'value  of  all  inside  signs, 
furnished  by  the  industry  member  and  in 
use  at  any  one  time  in  any  one  retail 
establishment  may  not  exceed  $75.  The 
value  of  an  inside  sign  is  the  actual  cost 
of  the  sign  to  the  industry  member  who 
initially  purchased  it.  Transportation 
and  installation  expenses  are  excluded. 

(5)  Industry  members  may  not  pool  or 
combine  their  dollar  limitations  in  order 
to  provide  to  a  particular  retailer  inside 
signs  valued  in  excess  of  $75. 

§  6.85  Retailer  advertising  specialties. 

(a)  General  An  industry  member  may 
furnish,  give,  rent,  loan,  or  sell  retailer 
advertising  specialities  to  a  retailer  if 
these  items  bear  advertising  matter  and 
are  primarily  valuable  to  the  retailer  as 
point  of  sale  advertising.  These  items 
include  such  things  as  trays,  coasters, 
mats,  meal  checks,  paper  napkings. 

'foam  scrapers,  back  bar  mats, 
thermometers,  clocks,  and  calendars.  An 
industry  member  may  add  the  name  or 
name  and  address  of  the  retailer  to  the 
retailer  advertising  specialty. 

(b)  Limitations.  (1)  The  total  value  of 
all  retailer  advertising  specialities 
furnished  by  an  industry  member  to  a 
retailer  may  not  exceed  $50  in  any  one 
calendar  year  per  retail  establishment. 
The  value  of  a  retailer  advertising 
.specialty  is  the  actual  cost  of  that  item 
to  the  industry  member  who  initially 
purchased  it.  Transportation  and 
installation  costs  are  excluded. 

(2)  A  single  retailer  advertising 
specialty  may  not  exceed  $20  in  value. 

(3)  Industry  members  may  not  pool  or 
combine  their  dollar  limitations  in  order 
to  provide  a  particular  retailer  with 
retailer  advertising  specialties  valued  in 
excess  of  $50  total  or  $20  for  any  single 
item. 

§  6.86  Consumer  advertising  speciatlies. 

Consumer  advertising  specialties, 
such  as  ash  trays,  bottle  or  can  openers, 
cork  screws,  shopping  bags,  matches, 
printed  receipts,  pamphlets,  cards, 
leaflets,  blotters,  post  cards,  and  pencils, 
which  bear  advertising  matter  may  be 
furnished,  given,  or  sold  to  a  retailer  for 
unconditional  distribution  by  the  retailer 
to  the  general  public.  The  retailer  may 
not  be  paid  or  credited  in  any  manner 
directly  or  indirectly  for  this  distribution 
service. 

§  6.87  Tapping  accessories. 

Tapping  accessories,  such  as 
standards,  faucets,  rods,  vents,  laps, 
hoses,  washers,  couplings,  vent  tongues, 
and  check  valves,  may  be  sold  to  a 
retailer  and  installed  in  the  retailer’s 
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establishment  if  the  tapping  accessories 
are  sold  at  a  price  not  less  than  the  cost 
to  the  industry  member  who  initially 
purchased  those  items,  and  if  the  price 
is  collected  within  30  days  of  the  date  of 
sale. 

§  6.88  Supplies. 

Carbon  dioxide  gas  or  ice  may  be  sold 
to  a  retailer,  if  sold  in  accordance  with 
the  reasonable  open  market  price  in  the 
locality  where  sold,  and  if  the  price  is 
collected  with  30  days  of  the  date  of 
sale. 

§  6.89  Samples. 

An  industry  member  may  furnish  or 
give  a  sample  of  an  alcoholic  beverage 
to  a  retailer  who  has  not  previously 
purchased  that  particular  product.  For 
each  retail  establishment,  the  industry 
member  may  give  not  more  than  3 
gallons  of  any  brand  of  malt  beverage, 
not  more  than  500  milliliters  of  any 
brand  of  distilled  spirits,  and  not  more 
than  3  liters  of  any  brand  of  wine.  If  the 
retailer  is  an  agency  of  a  State  or  a 
political  subdivision  of  a  State,  the 
industry  member  may  furnish  up  to  2 
liters  of  any  brand  of  distilled  spirits.  If 
a  particular  product  is  not  available  in  a 
size  within  the  quantity  limitations  of 
this  section,  an  industry  member  may 
furnish  to  a  retailer  the  next  largest  size. 

§  6.90  Cumulative  discounts. 

Quantity  discounts  based  on  an 
accumulation  of  purchases  are 
allowable,  subject  to  the  following 
conditions; 

(a)  They  shall  be  based  on  agreements 
made  at  the  beginning  of  the  discount 
period  between  a  retailer  and  the 
immediate  supplier.  Terms  of  such 
agreements  shall  be  stated  on  the  initial 
sales  invoice  and  shall  specify  the 
period  of  the  discount,  the  product  or 
products  involved,  the  quantities  of  such 
products,  and  the  amount  of  the 
discount; 

(b)  They  shall  extend  for  a  specific 
period  not  to  exceed  30  days  in  duration; 

(c)  They  may  not  be  so  excessive  that 
they  represent  a  gift  to  the  retailer. 
Cumulative  discounts  which  result  in 
sales  below  the  industry  member’s 
average  “laid-in”  cost  over  the 
preceding  12  month  period  are  excessive 
and  constitute  gifts  to  the  retailer. 
However,  sales,  even  though  below 
“laid-in”  cost,  which  are  transacted  in 
order  to  introduce  new  products  or  to 
close-out  discontinued  items  would  not, 
in  themselves,  be  regarded  as 
inducements  within  the  meaning  of  the 
Act;  and 

(d)  They  shall  be  documented  by  an 
invoice  or  credit  memorandum  which  is 


prepared  at  the  time  such  discounts  are 
paid  and  cross-referenced  to  both  the 
initial  sales  invoice  and  all  related  sales 
invoices, 

§  6.91  Newspaper  cuts. 

Newspaper  cuts,  mats,  or  engraved 
blocks  for  use  in  retailers’ 
advertisements  may  be  furnished,  given, 
rented,  loaned,  or  sold  by  an  industry 
member  to  a  retailer  selling  his  products. 

§  6.92  Combination  packaging. 

An  industry  member  may  package 
and  distribute  alcoholic  beverages  in 
combination  with  other  items  provided 
that: 

(a)  the  items  have  no  value  or  benefit 
to  the  retailer  other  than  that  of  having 
the  potential  of  attracting  purchasers 
and  thereby  promoting  sales;  and 

(b)  the  items  are  affixed  to  the  bottle 
containing  alcoholic  beverages  in  such  a 
manner  that  their  removal  prior  to  their 
distribution  to  the  ultimate  consumer 
would  render  the  package  unsaleable. 

§  6.93  Educational  seminars. 

An  industry  member  may  give  or 
sponsor  educational  seminars  for 
employees  of  retailers  either  at  the 
industry  member’s  premises  or  at  the 
retail  establishment.  Examples  would  be 
seminars  dealing  with  use  of  a  retailer’s 
equipment,  training  seminars  for 
employees  of  retailers,  or  tours  of 
industry  member’s  plant  premises. 
However,  this  section  does  not  apply  to 
industry  members  paying  a  retailer’s 
expenses  in  conjunction  with 
educational  seminars. 

§  6.94  Consumer  tasting  or  sampling  at 
retail  establishments. 

An  industry  member  may  conduct 
tasting  or  sampling  activities  at  a  retail 
establishment.  The  industry  member 
may  purchase  the  alcoholic  beverages  to 
be  used  from  the  retailer,  but  may  not 
purchase  them  from  the  retailer  for  more 
than  the  ordinary  retail  price. 

§  6.95  Consumer  promotions. 

(a)  Coupons.  An  industry  member  may 
furnish  to  consumers,  coupons  which  are 
redeemable  at  a  retail  establishment, 
provided; 

(1)  The  coupons  do  not  specify  a 
particular  retailer  or  group  of  retailers 
where  such  coupons  can  be  redeemed: 
and 

(2)  The  retailers  are  not  reimbursed  by 
the  industry  member  for  more  than  the 
face  value  of  all  coupons  redeemed. 

(b)  Direct  offerings.  Contest  prizes, 
premium  offers,  refunds,  and  like  items 
may  be  offered  by  industry  members 
directly  to  consumers.  Retailers  and 
officers  and  employees  of  wholesalers 


and  retailers  shall  be  excluded  from 
participation. 

§  6.96  Coil  cleaning  service. 

Coil  cleaning  service  may  be 
furnished,  given  or  sold  to  a  retailer  of 
alcoholic  beverages. 

§  6.97  Advertising  service. 

The  names  and  addresses  of  retailers 
selling  the  products  of  an  industry 
member  may  be  listed  in  an 
advertisement  of  that  industry  member, 
if — 

(a)  The  advertisement  does  not  also 
contain  the  retail  price  of  the  product 
and 

(b)  The  listing  is  the  only  reference  to 
the  retailer  in  the  advertisement  and  is 
relatively  inconspicuous  in  relation  to 
the  advertisement  as  a  whole. 

Pictures  or  illustrations  of  retail 
establishments  and  laudatory  references 
to  retailers  in  industry  member 
advertisements  are  not  hereby 
authorized. 

§  6.98  Stocking  and  pricing  service. 

Industry  members  may,  at  a  retail 
establishment,  stock,  rotate  and  price 
products  which  they  sell,  provided 
products  purchased  from  other  industry 
members  are  not  altered  or  disturbed. 
The  rearranging  or  resetting  of  all  or 
part  of  a  store  or  liquor  department  is 
not  hereby  authorized. 

§  6.99  Participation  in  retailer  association 
activities. 

An  industry  member  may  participate 
in  retailer  association  activities  as 
follows: 

(a)  An  industry  member  may  display 
its  products  at  a  convention  or  trade 
show. 

(b)  An  industry  member  may  rent 
display  booth  space  if  the  industry 
member  rents  directly  from  the  hotel  or 
convention  center  and  pays  a  rental  fee 
which  is  not  excessive  or  exhorbitant. 

(c)  An  industry  member  may  set-up  its 
own  hospitality  suite  which  is 
independent  from  association  sponsored 
activities. 

(d)  An  industry  member  may  purchase 
tickets  to  functions  and  pay  registration  - 
fees  if  the  payments  for  these  tickets  or 
registration  fees  are  consistent  with 
prices  paid  by  all  attendees,  retailers 
and  suppliers  alike. 

(e)  An  industry  member  may  make 
diminutive  payments  for  advertisements 
in  programs  or  brochures  issued  by 
retailer  associations  at  a  convention  or 
trade  show  subject  to  the  following 
restrictions: 

(1)  The  total  payments  made  by  an 
industry  member  for  all  such 
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advertisements  do  not  exceed  $75  per 
year  for  any  retailer  association. 

(2)  Industry  members  may  not  pool  or 
combine  their  dollar  limitations  in  order 
to  purchase  advertisements  of  greater 
value  from  a  retailer  association. 

§  6.100  Merchandise. 

(a)  General  An  industry  member,  who 
is  also  engaged  in  business  as  a  bona 
fide  vendor  of  other  merchandise  (for 
example,  groceries  or  drugs),  may  sell 
that  merchandise  to  a  retailer,  if— 

(1)  The  merchandise  is  sold  at  its  fair 
market  value, 

(2)  The  merchandise  is  not  sold  in 
combination  with  distilled  spirits,  wines, 
or  malt  beverages,  and 

(3)  The  merchandise  is  itemized 
separately  on  the  industry  member's 
invoices  and  other  records. 

(b)  Merchandise  cavered  in  other 
sections  of  this  part.  Equipment, 
fixtures,  signs,  supplies,  services,  and 
advertising  specialties  may  be  furnished 
to  retailers  only  as  provided  in  other 
sections  within  this  part. 

Paragraph  2.  Delete  Part  8:  Credit 
Period  to  be  Extended  to  Retailers  of 
Alcoholic  Beverages. 

Paragraph  3.  Add  new  Parts  8, 10  and 
11  which  read  as  follows: 

PART  8— EXCLUSIVE  OUTLET 
Subpart  A— Scope  of  Regulations 

Sec. 

6.1  General. 

8.2  Territorial  extent. 

8.3  Application. 

8.4  Jurisdictional  limits. 

Siibpart  B— Definitions 
8.11  Meaning  of  terms. 

Subpart  C— Prohibited  Practices 

8.21  General. 

8.22  Contracts  to  purchase  alcoholic 
beverages. 

8.23  Third  party  arrangements. 

8.24  “Tie-in"  sales. 

Authority:  The  provisions  of  this  Part  8 
issued  under  49  Stat.  981,  as  amended  (27 
U.S.C.  205). 

Subpart  A— Scope  of  Regulations 
§  8.1  General. 

The  regulations  in  this  part,  issued 
pursuant  to  section  5  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 
205),  specify  practices  which  are 
prohibited  by  subsection  (a),  "Exclusive 
outlet."  this  part  does  not  attempt  to 
enumerate  all  of  the  practices  prohibited 
by  section  5(a)  of  the  Act.  Nothing  in 
this  part  shall  operate  to  exempt  any 
person  from  the  requirements  of  any 
State  law  or  regulation. 


§  8.2  Territorial  extent 

This  part  applies  to  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

§  8.3  Application. 

(a)  General  This  part  applies  only  to 
transactions  between  industry  members 
and  retailers.  It  does  not  apply  to 
transactions  between  two  industry 
members;  for  example,  between  a 
producer  and  a  wholesaler. 

(b)  Transactions  involving  State 
agencies.  The  regulations  in  this  part 
apply  to  transactions  between  industry 
members  and  State  agencies  operating 
as  retailers  as  defined  in  this  part.  The 
regulations  do  not  apply  to  State 
agencies  with  regard  to  their  wholesale 
dealings  with  retailers. 

§  8.4  Jurisdictional  limits. 

(a)  General  The  regulations  in  this 
part  apply  where: 

(1)  The  industry  member  requires,  by 
agreement  or  otherwise,  a  retailer  to 
purchase  alcoholic  beverages  from  such 
industry  member  to  the  exclusion  in 
whole  or  in  part  of  alcoholic  beverages 
sold  or  offered  for  sale  by  other  persons 
in  interstate  or  foreign  commerce;  and 

(2)  if: 

(i)  The  requirement  is  made  in  the 
course  of  interstate  or  foreign 
commerce;  or 

(ii)  The  industry  member  engages  in 
the  practice  of  using  a  requirement  to 
such  an  extent  as  substantially  to 
restrain  or  prevent  transactions  in 
interstate  or  foreign  commerce  in  any 
such  products;  or 

(iii)  The  direct  effect  of  the 
requirement  is  to  prevent,  deter,  hinder, 
or  restrict  other  persons  from  selling  or 
offering  for  sale  any  such  products  to 
such  retailer  in  interstate  or  foreign 
commerce. 

(b)  Malt  beverages.  In  the  case  of  malt 
beverages,  this  part  applies  to 
transactions  between  a  retailer  in  any 
State  and  a  brewer,  importer,  or 
wholesaler  of  malt  beverages  inside  or 
outside  such  State  only  to  the  extent 
that  the  law  of  such  State  imposes 
requirements  similar  to  the  requirements 
of  section  5(a)  of  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  205(a)), 
with  respect  to  similar  transactions 
between  a  retailer  in  such  State  and  a 
brewer,  importer,  or  wholesaler  of  malt 
beverages  in  such  State. 

Subpart  B— Definitions 

§  8.1 1  Meaning  of  terms. 

As  used  in  this  part,  unless  the 
context  otherwise  requires,  terms  have 
the  meanings  given  in  this  section.  Any 


other  term  dehned  in  the  Federal 
Alcohol  Administration  Act  and  used  in 
this  part  shall  have  the  meaning 
assigned  to  it  by  that  Act. 

Act.  The  Federal  Alcohol 
Administration  Act. 

Industry  member.  Any  person 
engaged  in  business  as  a  distiller, 
brewer,  rectifier,  blender,  or  other 
producer,  or  as  an  importer  or 
wholesaler,  of  distilled  spirits,  wine  or 
malt  beverages,  or  as  a  bottler,  or 
warehouseman  and  bottler,  of  distilled 
spirits;  industry  member  does  not 
include  any  agency  of  a  State  or 
political  subdivision  thereof,  or  an 
officer  or  employee  of  such  agency. 

Laid-in  cost.  The  cost  incurred  by  an 
industry  member  to  place  alcoholic 
beverages  in  inventory  and  would 
consist  o.f  the  manufacturer's  invoice 
price,  freight,  and  related  taxes. 

Product.  Distilled  spirits,  wine  or  malt 
beverages,  as  dehned  in  the  Federal 
Alcohol  Administration  Act. 

Retailer.  Any  person  engaged  in  the 
sale  of  distilled  spirits,  wine  or  malt 
beverages  to  consumers.  This  term  does 
not  include  a  wholesaler  who  makes 
incidental  retail  sales  representing  less 
than  10  percent  of  the  wholesaler's  total 
sales  volume  for  the  preceding  two 
month  period. 

Retail  establishment.  Any  premises 
where  distilled  spirits,  wine  or  malt 
beverages  are  sold  or  offered  for  sale  to 
consumers,  whether  for  consumption  on 
or  off  the  premises  where  sold. 

Subpart  C— Prohibited  Practices 

§  8.21  General. 

It  is  unlawful  for  an  industry  member 
to  require,  by  agreement  or  otherwise, 
that  any  retailer  purchase  alcoholic 
beverages  from  the  industry  member  to 
the  exclusion,  in  whole  or  in  part,  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce.  This  prohibition 
includes  purchases  coerced  by  industry 
members,  through  acts  or  threats  of 
physical  or  economic  harm,  as  well  as 
voluntary  industry  member-retailer 
purchase  agreements. 

§  8.22  Contracts  to  purchase  alcoholic 
beverages. 

Any  contractual  agreement,  written  or 
unwritten,  between  an  industry  member 
and  a  retailer  which  has  the  effect  of 
requiring  the  retailer  to  purchase 
alcoholic  beverages  from  the  industry 
member  beyond  a  single  sales 
transaction  is  prohibited.  Examples  of 
such  contracts  are: 

(a)  An  advertising  contract  between 
an  industry  member  and  a  retailer 

A 
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requiring,  expressly  or  impliedly,  the 
purchase  of  the  advertisers’  products;  or 

(b)  A  sales  contract  awarded  on  a 
competitive  bid  basis  which  has  the 
effect  of  prohibiting  the  retailer  from 
purchasing  from  other  industry  members 
by: 

(1)  Requiring  that  for  the  period  of  the 
agreement,  the  retailer  purchase  a 
product  or  line  of  products  exclusively 
from  the  industry  member,  or 

(2)  Requiring  that  the  retailer  purchase 
a  specific  or  minimum  quantity  during 
the  period  of  the  agreement. 

§  8.23  Third  party  arrangements. 

Industry  member  arrangements  with 
non-retailers  which  result  in  the  non¬ 
retailer  requiring  a  retailer  to  purchase 
the  industry  member’s  products  are 
prohibited.  For  example,  a  supplier 
enters  into  a  contractural  agreement  or 
other  arrangement  with  a  third  party. 

The  third  party,  a  ballclub,  or  municipal 
or  private  corporation,  not  acting  as  a 
retailer,  leases  the  concession  rights  but 
maintains  control  over  the  purchasing 
operations  of  the  retailer.  The  business 
arrangements  entered  into,  between  the 
industry  member  and  the  third  party, 
may  consist  of  such  things  as  sponsoring 
radio  or  television  broadcasting,  paying 
for  advertising,  or  providing  other 
services  or  things  of  value.  The  third 
party,  in  consideration  of  the  above, 
requires  the  retailer  to  purchase  the 
industry  member’s  products  either 
exclusively  or  on  a  specified  percentage 
basis. 

§  8.24  “Tie-in”  sales. 

A  requirement  that  a  retailer  purchase 
one  product  in  order  to  purchase 
another  is  prohibited.  This  includes 
combination  sales  if  one  or  more 
products  may  be  purchased  only  in 
combination  with  other  products  and 
not  individually.  However,  an  industry 
member  is  not  prohibited  from  selling  at 
a  special  combination  price,  two  or  more 
kinds  or  brands  of  products  to  a  retailer, 
provided  (a)  the  retailer  has  the  option 
of  purchasing  either  item  at  the  usual 
price  and  (b)  the  retailer  is  not  required 
to  purchase  any  item  he  or  she  does  not 
want.  A  combination  price  which  results 
in  sales  below  the  industry  member’s 
laid-in  cost  over  the  preceding  12 
months  may  constitute  the  furnishing  of 
a  thing  of  value  under  §  6.46  of  this 
chapter. 

PART  10— COMMERCIAL  BRIBERY 

Subpart  A— Scope  of  regulations 

Sec. 

10.1  General. 

10.2  Territorial  extent. 

10.3  Application. 

10.4  Jurisdictional  limits. 


Subpart  B— Definitions 
10.11  Meaning  of  terms. 

Subpart  C— Payments  and  Gifts 

10.21  Payments  and  Gifts. 

Subpart  D— Bonus,  Premium  or 
Compensation 

10.31  Bonus,  premium  or  compensation. 

10.32  Employee  associations. 

10.33  Gifts  or  payments  to  wholesalers. 

10.34  Sales  promotion  contests. 

Authority:  The  provisions  of  this  Part  10 

issued  under  49  Stat.  981,  as  amended  (27 
U.S.C.  205). 

Subpart  A— Scope  of  regulations 

§  10.1  General. 

The  regulations  in  this  part,  issued 
pursuant  to  section  5  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 
205},  specify  practices  which  are 
prohibited  by  subsection  (c). 
"Commercial  Bribery.”  This  part  does 
not  attempt  to  enumerate  all  of  the 
practices  prohibited  by  section  5(c}  of 
the  Act.  Nothing  in  this  part  shall 
exempt  any  person  from  the 
requirements  of  any  State  law  or 
regulation. 

§  10.2  Territorial  extent. 

This  part  applies  to  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

§  10.3  Application. 

(a)  General.  The  regulations  in  this 
part  apply  to  transactions  between 
industry  members  and  employees, 
officers,  representatives,  or  agents  of 
trade  buyers. 

(b}  Transactions  involving  State 
agencies.  The  regulations  in  this  part 
apply  to  transactions  between  industry 
members  and  employees  of  State 
agencies  operating  as  retailers, 
wholesalers,  or  both.  The  regulations  do 
not  apply  to  State  agencies  with  regard 
to  their  dealings  with  employees, 
officers,  or  representatives  of  trade 
buyers. 

§  10.4  Jurisdictional  limits. 

(a)  General.  The  regulations  in  this 
part  apply  where: 

(1)  The  industry  member  induces  a 
retailer  to  purchase  alcoholic  beverages 
from  such  industry  member  to  the 
exclusion  in  whole  or  in  part  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce;  and 

(2)  If: 

i  (a)  The  inducement  is  made  in  the 
course  of  interstate  or  foreign 
commerce:  or 


ii  (b)  The  industry  member  engages  in 
the  practice  of  using  an  inducement  to 
such  an  extent  as  substantially  to 
restrain  or  prevent  transactions  in 
interstate  or  foreign  commerce  in  any 
such  products;  or 

iii  (c)  The  direct  effect  of  the 
inducement  is  to  prevent,  deter,  hinder, 
or  restrict  other  persons  from  selling  or 
offering  for  sale  any  such  products  to 
such  retailer  in  interstate  or  foreign 
commerce. 

(b)  Malt  beverages.  In  the  case  of  mall 
beverages,  this  part  applies  to 
transactions  between  an  employee, 
officer,  representative,  or  agent  of  a 
trade  buyer  in  any  State  and  a  brewer, 
importer,  or  wholesaler  of  malt 
beverages  inside  or  outside  such  State 
only  to  the  extent  that  the  law  of  such 
State  imposes  requirements  similar  to 
the  requirements  of  subsection  5(c)  of 
the  Federal  Alcohol  Administration  Act 
(27  U.S.C.  205(c)),  with  respect  to  similar 
transactions  between  an  employee, 
officer,  or  representative  of  a  trade 
buyer  in  such  State  and  a  brewer, 
importer,  or  wholesaler  of  malt 
beverages  in  such  State. 

Subpart  B— Definitions 

§  10.1 1  Meaning  of  terms. 

As  used  in  this  part,  unless  the 
context  otherwise  requires,  terms  have 
the  meanings  given  in  this  section.  Any 
other  term  defined  in  the  Federal 
Alcohol  Administration  Act  and  used  in 
this  part  shall  have  the  meaning 
assigned  to  it  by  that  Act. 

Act.  The  Federal  Alcohol 
Administration  Act. 

Industry  member.  Any  person 
engaged  in  business  as  a  distiller, 
brewer,  rectifier,  blender,  or  other 
producer,  or  as  an  importer  or 
wholesaler  of  distilled  spirits,  wine  or 
malt  beverages,  or  as  a  bottler,  or 
warehouseman  and  bottler,  ofTlistilled 
spirits;  industry  member  does  not 
include  any  agency  of  a  State  or 
political  subdivision  thereof,  or  an 
officer  or  employee  of  such  agency. 

Officer.  All  corporate  executives, 
including  presidents,  vice  presidents, 
treasurers,  and  chief  executive  officers. 

Product.  Distilled  spirits,  wine  or  mall 
beverages,  as  defined  in  the  Federal 
Alcohol  Administration  Act. 

Trade  buyer.  Any  person  who  is  a 
wholesaler  or  retailer  of  distilled  spirits, 
wine,  or  malt  beverages. 

Subpart  C— Payments  and  Gifts 

§  10.21  Payments  and  gifts. 

It  is  unlawful  for  an  industry  member 
directly  or  indirectly  or  through  an 
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affiliate  to  induce  a  trade  buyer  to 
purchase  the  industry  member’s 
products,  to  the  complete  or  partial 
exclusion  of  products  sold  or  offered  for 
sale  by 'other  persons  in  interstate  or 
foreign  commerce,  by  commercial 
bribery. 

Subpart  D— Bonus,  Premium  or 
Compensation 

S  10.31  Bonus,  premium  or  compensation. 

It  is  imlawful  for  an  industry  member, 
directly  or  indirectly  or  through  an 
affiliate,  to  induce  a  trade  buyer  to 
purchase  the  industry  member’s 
products,  to  the  complete  or  partial 
exclusion  of  alcoholic  beverages  sold  or 
offered  for  sale  by  other  persons  in 
interstate  or  foreign  commerce,  by 
offering  or  giving  a  bonus,  premium  or 
compensation  to  any  officer,  employee, 
or  representative  of  the  trade  buyer.  The 
bonus,  premium  or  compensation  need 
not  be  offered  or  given  for  the  purpose 
of  directly  influencing  a  trade  buyer  to 
purchase  h'om  the  seller,  but  rather  is 
applicable  if  an  industry  member 
influences  officers,  employees  or 
representatives  of  the  trade  buyer  to 
promote  sales  of  the  industry  member’s 
products  and  thereby  indirectly  induces 
the  trade  buyer  to  purchase  from  the 
industry  member. 

§  10.32  Employee  associations. 

Gifts,  donations,  and  other  payments 
such  as  for  advertising  in  publications, 
by  an  industry  member,  to  trade  buyer 
employee  associations  are  considered 
the  same  as  bonuses,  premiums  or 
compensation  given  directly  to  the 
employees,  since  the  benefits  resulting 
from  the  gifts  or  payments  flow  to  the 
individual  members  of  the  association. 

§  10.33  Gifts  or  payments  to  wholesalers. 

Although  industry  members  are  not 
prohibited  from  offering  or  giving  money 
or  other  thing  of  value  to  a  wholesale 
entity  (i.e.,  the  corporation,  partnership, 
or  individual  who  owns  the  business), 
the  wholesaler  will  be  considered  as 
acting  as  a  mere  conduit  between  his 
officers  or  employees  and  the  industry 
member,  if — 

(a)  There  is  an  agreement  or 
understanding,  implied  or  explicit,  that 
the  money  or  thing  of  value  will  be 
passed  on  to  the  officers  or  employees, 
or 

(b)  It  is  obvious  by  the  very  nature  of 
the  item  given  (such  as  a  free  trip]  that  a 
pass  through  to  the  officers  or 
employees  is  clearly  contemplated,  or 

(c)  The  records  of  the  receipient 
wholesaler  do  not  accurately  reflect 
such  money  or  item  as  an  asset  of  the 


wholesale  entity,  thus  being  subject  to 
all  ensuing  tax  consequences  as 
distinguished  from  the  reciept  of  the 
money  or  item  as  a  personal  asset  of  an 
officer  or  employee. 

§  10.34  Sales  promotion  contests. 

Sales  contests  sponsored  by  an 
industry  member  which  offer  prizes 
directly  or  indirectly  to  trade  buyers 
offlcers,  employees  or  representatives 
are  inducements  within  the  meaning  of 
the  Act. 

PART  11— CONSIGNMENT  SALES 
Subpart  A— Scope  of  Regulations 

Sec. 

11.1  General. 

11.2  Territorial  extent. 

11.3  Application. 

11.4  Jurisdictional  limits. 

Subpart  B— Definitions 
11.11  Meaning  of  terms. 

Subpart  C— Unlawful  Sales  Arrangements 

11.21  General. 

11.22  Consignment  and  conditional  sales. 

11.23  Sales  conditioned  on  the  acquisition 
of  other  products. 

Subpart  D— Rules  for  the  Return  of 
Alcoholic  Beverages 

11.31  General. 

Exchanges  and  Returns  for  Ordinary  and 
Usual  Conunercial  Reasons 

11.32  Defective  products. 

11.33  Error  in  products  delivered. 

11.34  Products  which  may  no  longer  be 
lawfully  sold. 

11.35  Termination  of  business. 

11.36  Termination  of  franchise. 

^  11.37  Change  in  product. 

11.38  Discountinued  products. 

11.39  Products  returned  on  past  due 
account. 

11.40  Seasonal  dealers. 

Returns  for  Reasons  Not  Considered 
Ordinary  and  Usual 

11.41  Overstocked  and  slow-moving 
products. 

11.42  Seasonal  products. 

Authority:  The  provisions  of  this  Part  11 
issued  under  49  Stat.  981,  as  amended  (27 
U.S.C.  205). 

Subpart  A— Scope  of  Regulations 
§11.1  General. 

'The  regulations  in  this  part,  issued 
pursuant  to  section  5  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 
205],  specify  sales  arrangements 
prohibited  by  subsection  (d), 
“Consignment  sales”  and  contain 
guidelines  concerning  the  return  of 
alcoholic  beverages  from  a  trade  buyer. 
This  part  does  not  attempt  to  enumerate 
all  of  the  sales  arrangements  prohibited 
by  section  5(d)  of  the  Act.  Nothing  in 


this  part  shall  operate  to  exempt  any 
person  from  the  requirements  of  any 
State  law  or  regulation. 

§  1 1 .2  Territorial  extent 

This  part  applies  to  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

§  11.3  Application. 

(a)  General.  The,  regulations  in  this 
part  apply  to  transactions  between 
industry  members  and  trade  buyers. 

(b)  Transactions  involving  State 
agencies.  The  regulations  in  this  part 
apply  to  transactions  involving  State 
agencies  operating  as  retailers  or 
wholesalers. 

§  11.4  Jurisdictional  limits. 

(a)  General.  The  regulations  in  this 
part  apply  where: 

(1)  The  industry  member  sells,  offers 
for  sale,  or  contracts  to  sell  to  a  trade 
buyer  engaged  in  the  sale  of  distilled 
spirits,  wines,  or  malt  beverages,  or  for 
any  such  trade  buyer  to  purchase,  offer 
to  purchase,  or  contract  to  purchase,  any 
such  products  on  consignment  or  under 
conditional  sale  or  with  the  privilege  of 
return  or  on  any  basis  other  than  a  bona 
fide  sale,  or  where  any  part  of  such 
transaction  involves,  directly  or 
indirectly,  the  acquisition  by  such 
person  from  the  trade  buyer  or  the 
agreement  to  acquire  from  the  trade 
buyer  other  distilled  spirits,  wine,  or 
malt  beverages;  and, 

(2)  If: 

(i)  The  sale,  purchase,  offer  or 
contract  is  made  in  the  course  of 
interstate  or  foreign  commerce;  or 

(ii)  The  industry  member  engages  in 
using  the  practice  to  such  an  extent  as 
subtantially  to  restrain  or  prevent 
transactions  in  interstate  or  foreign 
commerce  in  any  such  products;  or 

(iii)  The  direct  effect  of  the  sale, 
purchase,  offer  or  contract  is  to  prevent, 
deter,  hinder,  or  restrict  other  persons 
from  selling  or  offering  for  sale  any  such 
products  to  such  trade  buyer  in 
interstate  or  foreign  commerce. 

(b)  Malt  beverages.  In  the  case  of  malt 
beverages,  this  part  applies  to 
transactions  between  a  retailer  in  any 
State  and  a  brewer,  importer,  or 
wholesaler  of  malt  beverages  inside  or 
outside  such  State  only  to  the  extent 
that  the  law  of  such  State  imposes 
requirements  similar  to  the  requirements 
of  section  5(d)  of  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  205(d]], 
with  respect  to  similar  transactions 
between  a  retailer  in  such  State  and  a 
brewer,  importer,  or  wholesaler  of  malt 
beverages  in  such  State. 
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Subpart  B — Definitions 
§  1 1.1 1  Meaning  of  terms. 

As  used  in  this  part,  unless  the 
context  otherwise  requires,  terms  have 
the  meanings  given  in  this  section.  Any 
other  term  defined  in  the  Federal 
Alcohol  Administration  Act  and  used  in 
this  part  shall  have  the  meaning 
assigned  to  it  by  that  Act. 

Act.  The  Federal  Alcohol 
Administration  Act. 

Exchange.  The  transfer  of  alcoholic 
beverages  from  a  trade  buyer  to  an 
industry  member  with  other  alcoholic 
beverages  taken  as  a  replacement. 

Industry  member.  Any  person 
engaged  in  business  as  a  distiller, 
brewer,  rectifier,  blender,  or  other 
producer,  or  as  an  importer  or 
wholesaler  of  distilled  spirits,  wine  or 
malt  beverages,  or  as  a  bottler  or 
warehouseman  and  bottler,  of  distilled 
spirits. 

Product.  Distilled  spirits,  wine  or  malt 
beverages,  as  defined  in  the  Federal 
Alcohol  Administration  Act. 

Return.  The  transfer  of  alcoholic 
beverages  from  a  trade  buyer  to  the 
industry  member  from  whom  purchased, 
fur  cash  or  credit. 

Trade  buyer.  Any  person  who  is  a 
wholesaler  or  retailer  of  distilled  spirits, 
wine  or  malt  beverages. 

Subpart  C— Unlawful  Sales 
Arrangements 

§11.21  General. 

It  is  unlawful  for  an  industry  member 
to  sell,  offer  for  sale,  or  contract  to  sell 
to  any  trade  buyer,  or  for  any  such  trade 
buyer  to  purchase,  offer  to  purchase,  or 
contract  to  purchase  any  products  (a)  on 
consignment;  or  (b)  under  conditional 
sale;  or  (c)  with  the  privilege  of  return; 
or  (d)  on  any  basis  other  than  a  bona 
fide  sale;  or  (e)  if  any  part  of  the  sale 
includes,  directly  or  indirectly,  the 
acquisition  by  such  person  of  other 
alcoholic  beverages  from  the  trade 
buyer  or  the  agreement  to  acquire  other 
alcoholic  beverages  from  the  trade 
buyer.  Transactions  involving  the  bona 
fide  return  of  products  for  ordinary  and 
usual  commercial  reasons  arising  after 
the  product  has  been  sold  are  not 
prohibited. 

§  1 1 .22  Consignment  and  conditional 
sales. 

Any  transaction  in  which  title  to  the 
alcoholic  beverages  is  not  transferred  at 
the  time  of  shipment  and  which  does  not 
involve  some  form  of  settlement,  either 
by  cash  or  on  an  ordinary  open  account 
basis,  would  be  contrary  to  the 
provisions  of  the  Act,  subject  to  §  11.4. 


“Consignment  sales”  are  arrangements 
wherein  the  trade  buyer  is  under  no 
obligation  to  pay  for  the  products  until 
they  are  sold.  A  “conditional  sale”  is  a 
transaction  in  which  the  seller  maintains 
a  security  interest  in  the  product. 

§  1 1.23  Sales  conditioned  on  the 
acquisition  of  other  products. 

(a)  General.  A  sale  where  any  part  of 
the  sale  involves,  directly  or  indirectly, 
the  acquisition  by  the  industry  member 
from  the  trade  buyer,  or  the  agreement, 
as  a  condition  to  present  or  future  sales, 
to  accept  other  products  from  the  trade 
buyer  is  prohibited. 

(b)  Exchange.  The  exchange  of  one 
product  for  another  is  prohibited  as  a 
sales  transaction  conditioned  on  the 
acquisition  of  other  products.  However, 
the  exchange  of  a  product  for  equal 
quantities  (case  for  case)  of  the  same 
type  and  brand  or  product,  in  containers 
of  another  size  or  style  is  not  considered 
an  acquisition  of  “other”  products  and  is 
not  prohibited  if  there  was  no  direct  or 
implied  privilege  of  return  extended 
when  the  product  was  originally  sold. 
Industry  members  may  make  price 
adjustments  on  products  eligible  for 
exchange  under  this  paragraph. 

Subpart  D— Rules  for  the  Return  of 
Alcoholic  Beverages 

§11.31  General. 

Section  5(d)  of  the  Act  provides,  in 
part,  that  it  is  unlawful  to  sell,  offer  to 
sell,  or  contract  to  sell  products  with  the 
privilege  of  return  for  any  reason,  other 
than  those  considered  to  be  “ordinary 
and  usual  commercial”  reasons  arising 
after  the  product  has  been  sold,  subject 
to  §  11.4.  Sections  11.32  through  11.40 
specify  what  are  considered  “ordinary 
and  usual  commercial  reasons”  for  the 
return  of  alcoholic  beverages,  and 
outline  the  conditions  and  limitations  for 
such  returns. 

Exchanges  and  Returns  For  Ordinary 
and  Usual  Commercial  Reasons 

§11.32  Defective  products. 

Products  which  are  unmarketable 
because  of  product  deterioration, 
leaking  containers,  damaged  labels,  or 
multilated  and  missing  strip  stamps  may 
be  exchanged  for  an  equal  quantity  of 
identical  products. 

§  1 1.33  Error  in  products  delivered. 

Any  discrepancy  between  products 
ordered  and  products  delivered  may  be 
corrected,  within  a  reasonable  period 
after  delivery,  by  exchange  of  the 
products  delivered  for  those  which  were 
ordered,  or  by  a  return  for  cash  or  credit 
against  outstanding  indebtedness. 


§  1 1.34  Products  which  may  no  longer  be 
lawfully  sold. 

Products  which  may  no  longer  be 
lawfully  sold  may  be  returned  for  cash 
or  credit  against  outstanding 
indebtedness.  This  would  include 
situations  where,  due  to  a  change  in  law 
or  regulation,  a  particular  size  or  brand 
is  no  longer  permitted  to  be  sold. 

§  11.35  Termination  of  business. 

Products  on-hand  at  the  time  a  trade 
buyer  terminates  operations  may  be 
returned  for  cash  or  credit  against 
outstanding  indebtedness.  This  does  not 
include  a  temporary  seasonal  shutdown 
(see  §  11.40). 

§  11.36  Termination  of  franchise. 

When  an  industry  member  has  sold 
products  for  cash  or  credit  to  one  of  its 
distributors  and  the  distributorship 
arrangement  is  subsequently  terminated, 
stocks  of  the  product  on-hand  may  be 
returned  for  cash  or  credit  against 
outstanding  indebtedness. 

§11.37  Change  in  product. 

A  trade  buyer’s  inventory  of  a  product 
which  has  been  changed  in  formula, 
proof,  label  or  container  (subject  to 
§  11.42)  may  be  exchanged  for  equal 
quantities  of  the  new  version  of  that 
product. 

§11.38  Discontinued  products. 

When  a  producer  or  importer 
discontinues  the  production  or 
importation  of  a  product,  a  trade  buyer’s 
inventory  of  that  product  may  be 
returned  for  cash  or  credit  against 
outstanding  indebtedness. 

§  1 1.39  Products  returned  on  past  due 
account 

An  industry  member  may  accept 
products  in  settlement  of  a  bad  debt. 

§  11.40  Seasonal  dealers. 

Wholesalers  may  accept  the  return  of 
products  fi'om  retail  dealers  who  are 
only  open  a  portion  of  the  year,  if  the 
products  are  likely  to  spoil  during  the  off 
season.  These  returns  will  be  for  cash  or 
for  credit  against  outstanding 
indebtedness. 

Returns  For  Reasons  Not  Considered 
Ordinary  and  Usual 

§  1 1 .4 1  Overstocked  and  slow-moving 
products. 

The  return  of  a  product  because  it  is 
overstocked  or  slow-moving  does  not 
constitute  a  return  for  “ordinary  and 
usual  commercial  reasons”. 

§  1 1.42  Seasonal  products. 

The  return  of  products  for  which  there 
is  only  a  limited  or  seasonal  demand. 
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such  as  holiday  decanters  and  certain 
distinctive  bottles,  does  not  constitute  a 
return  for  “ordinary  and  usual 
commercial  reasons". 

Signed:  }une  29, 1979. 

William  T.  Drake, 

Acting  Director. 

Approved:  July  3, 1979.  « 

Richard  |.  Davis, 

Assistant  Secretary  (Enforcement  and 
Operations). 
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